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This year's Wisconsin Supreme Court term saw the smallest number of cases ever decided by
the court. The court issued a total of 14 opinions,' compared to upwards of 40 in other recent
terms.? This was in large part due to a much lower grant rate for petitions for review—of the 516
petitions for review the court disposed of this term, it only granted 10 petitions, or about 2
percent,® a decline from roughly 4 percent last term and from an average of 8 percent in the
ten years prior.*

But the opinions the court did issue were significant, including rulings likely to reshape
Wisconsin's electoral landscape and the balance of power in state government. This term was
the first with newly elected Justice Janet Protasiewicz on the bench. Justice Protasiewicz's
election in 2023 flipped the court from a 4-3 conservative lean to a 4-3 liberal bent, and several
opinions splitting on this new line drew sharply worded dissents from the minority. But the court
also reached greater consensus on many cases, with a total of 10 of the 14 cases drawing a
majority of five or more justices. The proportion of cases involving 4-3 splits this term—29
percent of decisions—is on par with last term’s 31 percent.® The prior two terms had higher
percentages of 4-3 splits—54 percent in the 2021-22 term and 37 percent of decisions in the
2020-21term.®

This report recaps the court’s major democracy and state constitutional law decisions and
previews significant cases the court will take up in its 2024 term, which begins in September.

Power shifts in state government

Two of the most significant democracy-related cases decided this term involved the makeup
and powers of state government. The first—Clarke v. Wisconsin Elections Commission’—led to
redrawing the state’s legislative maps and could significantly impact the legislature’s
composition in years to come. The second—Evers v. Marklein®—concluded that a veto power
wielded by a legislative committee over Department of Natural Resources expenditures ran
afoul of separation-of-powers principles.



Clarke v. Wisconsin Elections Commission

The Wisconsin Supreme Court’s 4-3 decision in Clarke in late 2023 striking down the state’s
legislative maps continued a long saga of redistricting litigation in Wisconsin. Back in 2011, a
Republican-controlled legislature and Republican governor enacted maps that strongly favored
Republican candidates.® That plan largely survived various federal court challenges after the
U.S. Supreme Court ruled in Rucho v. Common Cause that “partisan gerrymandering claims
present political questions beyond the reach of the federal courts.”™® In the next round of
redistricting in 2021, the Republican-controlled legislature passed maps on a party-line vote,
but Democratic Governor Tony Evers vetoed them, citing a continuation of the 2011 maps’
partisan skews." After months of litigation, primarily in state court this time, the Wisconsin
Supreme Court in 2022 put in place the legislature’s proposed maps—the same ones the
governor had vetoed—in Johnson v. Wisconsin Elections Commission."? The Johnson court
adopted a “least change” approach to state court intervention in crafting maps and reasoned
that the legislature’s maps most closely resembled the 2011 maps.”

This term, the Clarke plaintiffs filed an original action challenging those legislature-drafted,
court-enacted maps on multiple grounds, including a lack of contiguous districts, violation of
separation-of-powers principles, and partisan gerrymandering in violation of the state (rather
than federal) constitution. The court agreed in a sharply divided 4-3 decision to take up the
case." But it limited the action to the first two issues, leaving the question of partisan
gerrymandering to another day due to the extensive fact-finding required.®

The court ultimately ruled only on the first issue: contiguity.” The Wisconsin Constitution
requires that legislative districts “consist of contiguous territory.”" In recent decades,
Wisconsin's policymakers have interpreted the term “contiguous” to include “political
contiguity,” meaning some districts consist of separate, detached portions of land where the
detached territory is a “municipal island” and the municipality is otherwise located in the
district.” The majority opinion, written by Justice Jill Karofsky, ruled that this practice is
unconstitutional. The court concluded that “contiguous” means “touching, or in actual
contact,”” and struck down the 2022 maps because “[a]t least 50 of 99 assembly districts and
at least 20 of 33 senate districts violate this mandate.”?°

Turning to remedies, the court overruled the “least change” approach used in Johnson as
“unworkable in practice” because no majority of the court in Johnson ever agreed on the actual
meaning of “least change” and because “least change did not fit easily or consistently into the
balance of other requirements and considerations essential to the mapmaking process.”?
However, the court ultimately did not itself adopt new maps. Instead, the legislature passed the
same maps Governor Evers proposed in the remedial phase of the Clarke litigation, and
Governor Evers signed them into law.??
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The Clarke opinion drew lengthy dissents from each of the three conservative-leaning justices:
Chief Justice Annette Ziegler, Justice Rebecca Grassl Bradley, and Justice Brian Hagedorn, all
of whom had been in the majority in Johnson.? All three argued that the case amounted to a
partisan political proceeding and that other procedural issues, such as standing, claim
preclusion, and laches, should have barred the case.?

Evers v. Marklein

In a 6-1decision, the court struck down a legislative committee’s veto power over Wisconsin
Department of Natural Resources (DNR) expenditures of funds appropriated under the
Knowles-Nelson Stewardship Program, a land acquisition and conservation grant program.?
Under the challenged statutory provisions, the legislature’s Joint Finance Committee (or
sometimes individual committee members) had the power to reject grant determinations and
land acquisitions.?® The majority opinion, written by Justice Rebecca Bradley, concluded that
this practice violates the Wisconsin Constitution’s separation-of-powers principles,?” a ruling
that could have far-reaching implications for other similar legislative committee veto
provisions.?®

The Wisconsin Supreme Court has traditionally distinguished between each branch’s “core”
powers and “shared” powers in delineating its separation-of-powers doctrine. In Evers v.
Marklein, the court concluded that “the power to spend appropriated funds in accordance with
the law enacted by the legislature lies solely within the core power of the executive to ensure
the laws are faithfully executed.” It emphasized that this is true even in the context of a
legislatively created agency, like the DNR,*° and noted that the legislature retains other agency
oversight mechanisms, like oversight investigations, audits, and the ability to prescribe the
parameters of funding.® The court also noted that “[t]he veto provisions undermine democratic
governance by circumventing the lawmaking process—which requires the participation of the
entire legislature—and punting to a committee the controversial and therefore politically costly
positions legislators would otherwise need to take.”*

Despite their broad consensus on the outcome, the justices sharply divided in separate writings
over a different issue not directly raised in the case—the non-delegation doctrine. In a
concurrence, Justice Rebecca Bradley called for “revitaliz[ing] the dormant non-delegation
doctrine”* and argued that “[c]onsistent application of the separation of powers principles
espoused in [the court’s] cases requires the court to retrieve the legislature’s core lawmaking
power from the administrative apparatus residing in the executive branch.”** Chief Justice
Ziegler offered a similar argument in her dissent.*> Meanwhile, in a concurrence joined by
Justices Ann Walsh Bradley, Karofsky, and Protasiewicz, Justice Rebecca Dallet wrote that the
case does not implicate the non-delegation doctrine and argued that the rationale for such a
doctrine in Wisconsin is weak.*®
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In a concurrence not focused on the non-delegation doctrine, Justice Ann Walsh Bradley,
joined by Justices Dallet and Protasiewicz, argued that, in separation-of-powers challenges to
statutes, the court should not apply its usual presumption of constitutionality.®” In her view,
“[w]hen the legislative branch passes a law that allegedly usurps another branch’s core power,
presuming such a statute to be valid would improperly place a thumb on the legislative branch’s
side of the scale.”®®

Election-related cases

The Clarke redistricting case was not the court’s only encounter with election law. The court
also directed the Wisconsin Elections Commission to put Representative Dean Phillips’s (D-
Minn.) name on the state’s presidential primary ballot. And it reinstated the legality of using
drop boxes to collect absentee ballots, overturning a case decided two years ago that had
reached the opposite conclusion.

Dean Phillips v. Wisconsin Elections Commission

In this per curiam decision in an original action, the court demonstrated its ability to exercise
oversight over the elections process quickly and unanimously.** Democratic presidential
candidate Representative Phillips was initially left off the primary ballot after the Wisconsin
Presidential Preference Selection Committee convened and “held no discussion about Phillips
or any other Democratic presidential primary candidate” aside from Joe Biden.*°
Representative Phillips filed a petition for original action to review that decision and sought a
writ of mandamus directing the Wisconsin Elections Commission to place him on the ballot.

In a 12-page opinion issued just seven days after Phillips filed his petition, the court concluded
that the selection committee had “failed to demonstrate that it exercised discretion” in
applying the statutory ballot-access standard to Phillips. The statute directs the committee to
determine which candidates are “generally advocated or recognized in the national news media
throughout the United States.”# Given the committee’s apparent failure to consider Phillips's
candidacy at all, the court concluded that the committee had abused its discretion.*? Because
there was insufficient time to remand the issue to the selection committee to properly exercise
its discretion ahead of primary ballot preparation, the court granted mandamus relief and
ordered the Wisconsin Elections Commission to place Phillips's name on the ballot.*

Priorities USA v. Wisconsin Elections Commission

In a 4-3 decision written by Justice Ann Walsh Bradley, the court ruled that clerks can use drop
boxes to collect absentee ballots.** In doing so, it overruled Teigen v. Wisconsin Elections
Commission,* a case decided in 2022 that had reached the opposite conclusion. The case
consequently raised key issues of stare decisis in addition to the baseline question of statutory
interpretation.
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Wisconsin Statute § 6.87(4)(b)1 provides that the absentee envelope “shall be mailed by the
elector, or delivered in person, to the municipal clerk issuing the ballot or ballots.” The Teigen
court interpreted the phrase “to the municipal clerk” to exclude return via a drop box, instead
requiring personal delivery at the clerk’s office (or an alternate designated site).*® The Priorities
majority instead stressed that state statutes distinguish between the “office of the municipal
clerk” and “the municipal clerk”: the latter is a person while the former is a location.*” Because
“[a] drop box is set up, maintained, secured, and emptied by the municipal clerk,” the court
concluded, a drop box is a valid method of returning a ballot “to the municipal clerk.”® The
court also noted that giving clerks discretion to determine the manner of return “is consistent
with the statutory scheme as a whole, under which Wisconsin’s 1,850 municipal clerks serve the

‘primary role” in running elections via our ‘decentralized’ system.”#°

The majority also rejected Teigen's position that Wisconsin Statute § 6.84 requires courts to
take a “skeptical” view of absentee voting.*® Subsection (1) states that “voting by absentee
ballot is a privilege” and that it “must be carefully regulated to prevent” various abuses.
Subsection (2) then states that the absentee voting statutes “shall be construed as mandatory”
and that “[b]Jallots cast in contravention of” the statutory procedures “may not be counted.”
The court in Priorities concluded that, instead of providing an interpretive rule for courts,
“[s]ection 6.84(1) is merely a declaration of legislative policy” and that § 6.84(2) merely
provides the consequence of contravening absentee voting procedures—i.e., that the vote will
not be counted.® On the issue of stare decisis, the court wrote that, because a “skeptical” gloss
on absentee voting “permeated the entirety of the Teigen majority’s analysis,” the court’s prior
ruling was not simply wrong, but was “unsound in principle” and therefore properly overruled.>?

In dissent, Justice Rebecca Bradley, joined by Justice Hagedorn and Chief Justice Ziegler,
criticized the majority for “again forsak[ing] the rule of law in an attempt to advance its political
agenda”®® and “trampl[ing] the doctrine of stare decisis.”>* Justice Rebecca Bradley
acknowledged that she herself has previously rejected strong versions of stare decisis and been
willing to revisit statutory interpretation rulings.> But she asserted that the majority opinion’s
author (Justice Ann Walsh Bradley) had previously counseled against overruling statutory
precedents and should have remained faithful to that principle here.>®

The term to come

The court’s upcoming term will continue to see high-profile cases on democracy and state
constitutional law, including abortion, the governor’s partial veto power, requirements for
absentee voting sites, and more. The petitions already granted include:

e Planned Parenthood of Wisconsin v. Urmanski®’ & Kaul v. Urmanski®®: These cases
center on the legality of abortion in Wisconsin following the U.S. Supreme Court'’s
overruling of Roe v. Wade.*® Kaul will address whether an 1849 statute criminalizes
abortion. (A lower court ruled in 2023 that it does not.®°) Planned Parenthood raises a
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constitutional claim, arguing that if the statute is interpreted to prevent abortions except
to save the mother's life, then it would violate the Wisconsin Constitution.

e LeMieux v. Evers®: This original action challenges the extent of the governor’s partial
veto power, arguing that Governor Evers's use of the partial veto to strike individual digits
and extend a school district revenue limit by 400 years is unconstitutional.®> Wisconsin
governors have long had an unusually powerful partial veto that has allowed them to
essentially rewrite provisions in appropriation bills.®

e Brown v. Wisconsin Elections Commission®*: This case stems from the 2022 election,
in which the Racine City Clerk used a mobile van to handle absentee ballot collection at
multiple city-designated sites. The trial court concluded that the use of a mobile van
violated election laws about alternate absentee ballot voting sites. The Wisconsin
Supreme Court agreed to hear the case directly on a petition for bypass.

The court’s 2024 term will likely also see democracy-related litigation surrounding the August
and November elections. Four cases currently pending in lower courts involve issues of
absentee ballot requirements®® and the accessibility of absentee voting for individuals with
disabilities who cannot independently read or mark ballots.®® Fights over legislative and
executive power are sure to continue as well. In addition to the partial veto case mentioned
above, another case about the governor's partial veto is pending in lower courts, accompanied
by a counterclaim from Governor Evers further challenging the power of the Joint Committee
on Finance. And the court may consider the contours of state constitutional rights beyond the
abortion cases—this past term in A.M.B. v. Circuit Court for Ashland County,®” an adoption case,
several justices previewed their respective positions on state constitutional rights in
concurrences, a debate that will likely continue.®®

The court’s next term will unfold alongside a high-stakes judicial election in April 2025. After
three decades on the court, Justice Ann Walsh Bradley, part of the court’s current liberal-
leaning majority, is not seeking reelection. As they choose her successor, the state’s voters
could significantly impact the ideological direction of the court.

Conclusion

In sum, despite the low overall tally of opinions, it has been a headliner term for democracy-
related cases in the Wisconsin Supreme Court, and the justices show no signs of slowing down
in 2024. The upcoming term is sure to see more sharply divided decisions, but the court has
also shown consensus-building in many of its cases, including in defining the powers of the
legislative and executive branches.
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