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For decades, Immigration and Customs Enforcement (ICE) limited enforcement operations at so-called 

“sensitive locations” like courthouses, schools, or hospitals. But during both Trump Administrations, 

officials rescinded those guidelines. As a result, communities have witnessed militarized operations at or 

near locations critical to civic, economic, or political life. States have also reported widespread chilling 

effects, with fearful individuals choosing not to attend school, seek healthcare, or participate in legal 

proceedings. Many states see these impacts as directly threatening their core responsibilities to residents. 

In addition to arguing that ICE's arrest policies violate federal law,1 states and localities have been 

considering and adopting their own policies to protect “sensitive locations” from disruptive enforcement 

activities. This report outlines the legal context for these state-law efforts. As detailed below, state and 

local efforts to constrain immigration enforcement at sensitive locations lie at a contested intersection of 

state and federal power. To date, much of the relevant case law focuses on immigration enforcement at 

state courthouses. Although much will depend on the particulars of any policy, these courthouse cases 

suggest that states and localities have strong legal arguments for imposing at least some limits on 

warrantless civil immigration arrests at particular locations. 

This report proceeds in three parts. Part I describes several recent state and local efforts to limit 

 

1 States and localities, as well as private litigants, have challenged ICE’s enforcement guidelines and legal 
interpretations under the federal Administrative Procedure Act, 5 U.S.C. § 705. See, e.g., Ryan v. U.S. Immigr. & 
Customs Enf’t, 974 F.3d 9 (1st Cir. 2020); Gibson Brown v. Mullin, No. 26-cv-1131 (D.D.C. Apr. 2, 2026); New York v. 
U.S. Immigr. & Customs Enf’t, 431 F. Supp. 3d 377 (S.D.N.Y. 2019); Doe v. U.S. Immigr. & Customs Enf’t, 490 F. Supp. 
3d 672 (S.D.N.Y. 2020); Washington v. U.S. Dep’t of Homeland Sec., 614 F. Supp. 3d 863 (W.D. Wash. 2020); 
Velazquez-Hernandez v. U.S. Immigr. & Customs Enf’t, 500 F. Supp. 3d 1132 (S.D. Cal. 2020). While these federal-law 
challenges raise federalism issues similar to those discussed here, this report focuses on state-law avenues for 
limiting warrantless civil arrests at so-called “sensitive locations.” 
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warrantless civil arrests at sensitive locations, as well as the affirmative powers that states may rely on in 

enacting them. Part II then analyzes likely federal objections, namely that such policies are preempted by 

the Immigration and Nationality Act (INA) or barred by the doctrine of intergovernmental immunity. Part 

III then discusses some practical obstacles for jurisdictions to consider when seeking to enforce these 

policies. 

I. State Responses to Federal Immigration Enforcement at Sensitive 

Locations 
Although immigration arrests are mostly civil, they frequently resemble criminal arrest: armed 

government agents seize an individual, occasionally using force. Recognizing the disruptive potential of 

immigration enforcement, the federal government historically constrained the ability of agents to pursue 

arrests at sensitive locations or functions, including courthouses; community centers; hospitals; sites of 

First Amendment activity, such as religious services, marches, or rallies; or any place “that children 

gather,” like daycares and playgrounds.2  

Both the first and second Trump administrations, however, walked back portions of these policies. First, 

in 2018, the Department of Homeland Security (DHS) rescinded longstanding guidance that discouraged 

immigration enforcement operations at or near courthouses.3 (Limitations on courthouse arrests were 

temporarily reinstated during the Biden administration.) Then, in 2025, ICE rescinded all earlier guidance 

discouraging enforcement in “protected areas,”4 replacing the policy with a new directive, “Common 

Sense Enforcement Actions in or Near Protected Areas.”5 The new policy announced that “the Department 

will not be issuing bright line rules regarding where immigration laws are permitted to be exercised,” and 

instead officials will make “case-by-case determinations regarding whether, where, and when to conduct 

an immigration enforcement action in or near a protected area.”6 Since the implementation of that 

directive, states and localities have witnessed high-profile immigration enforcement actions at previously 

protected locations.7 

In response, states and localities have increasingly considered and enacted policies that aim to limit 

immigration enforcement at sensitive locations. Although these policies vary in their approaches, it bears 

 

2 See infra, notes 86–89 and accompanying text (discussing the history of agency guidance discouraging immigration 
enforcement at sensitive locations); see generally Philadelphia Yearly Meeting of the Religious Society of Friends v. 
U.S. Dep’t of Homeland Sec., No. 8:25-cv-00243, ECF Entry 49 (D. Md. Jan 27, 2025) (Joint Record containing 
catalogue of ICE and DHS enforcement memos). 
3 See U.S. Immigr. & Customs Enf’t, Directive No. 11072.1, Civil Immigration Enforcement Actions Inside Courthouses 
(Jan. 10. 2018), https://perma.cc/R6RZ-6PT5. 
4 Memorandum from U.S. Dep’t of Homeland Sec. Acting Sec’y on Enforcement Actions in or Near Protected Areas 
(Jan. 20, 2025), https://perma.cc/CEK9-QSSJ.  
5 Memorandum from U.S. Immigr. & Customs Enf’t Acting Dir. on Common Sense Enforcement Actions in or Near 
Protected Areas (Jan. 31, 2025), https://perma.cc/E839-KU3G.  
6 Id. at 1–2. 
7 See infra, notes 67–74 and accompanying text (describing recent enforcement actions and their effects on states’ 
interests). 

https://perma.cc/R6RZ-6PT5
https://perma.cc/CEK9-QSSJ
https://perma.cc/E839-KU3G
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noting that none of them seeks to bar immigration arrests entirely at any location. Instead, they limit 

warrantless civil arrests. If federal agents have a judicially issued arrest warrant, the policies do not 

purport to restrict their activities.8 

The first—and most widely litigated—set of these policies addressed immigration arrests at courthouses.9 

After DHS in 2018 rescinded its prior guidance limiting courthouse operations, several courts issued 

policies aimed at preventing civil immigration arrests on court premises. New York’s initial policy, for 

example, announced that “[a]rrests by agents of U.S. Immigration and Customs Enforcement may be 

executed inside a New York State courthouse only pursuant to a judicial warrant or judicial order 

authorizing the arrest.” 10 Other states prohibited “civil arrests” more broadly. Oregon’s court system 

announced that: “No person may subject an individual to civil arrest without a judicial warrant or judicial 

order when the individual is in a courthouse or within the environs of a courthouse.”11 Several other states 

and localities promulgated largely identical policies,12 and several have recently codified their policies into 

statute, including Illinois13 and New York14 in 2025.  

Recently, states and localities have sought to limit civil arrests at additional sensitive locations beyond 

courthouses. One set of proposals directs state or local government employees not to grant federal 

immigration officials access to non-public areas of public property absent an exigency or judicial warrant. 

California, for example, has enacted legislation providing that “school officials and employees of a local 

educational agency shall not . . . [a]llow an officer or employee of an agency conducting immigration 

enforcement to enter a nonpublic area of a schoolsite for any purpose without being presented with a 

valid judicial warrant or judicial subpoena, or a court order.”15 Executive Order 152 from the mayor of 

Denver, Colorado is similar. It provides: “The City shall not allow civil immigration enforcement personnel 

into non-public spaces  . . .  without a valid judicial warrant, court order, or as otherwise required by 

law.”16 New York City’s Administrative Code likewise “prohibits non-local law enforcement from accessing 

non-public areas of City property, including shelters and schools, without a judicial warrant.”17  

 

8 See infra, notes 97–99 and accompanying text (addressing the differences between administrative and judicial 
warrants for Fourth Amendment purposes). 
9 See Douglas Keith, States Push Back Against ICE Courthouse Arrests, Brennan Ctr. for Just. (Nov. 22, 2019), 
https://perma.cc/R8XA-D4TL.  
10 See, e.g., Michael Magliano, Chief of Dep’t, Off. of the Chief Admin. Judge, State of N.Y. Unified Ct. Sys., to All 
Uniformed Officers, Directive No. 1-2019, Protocol Governing Activities in Courthouses by Law Enforcement Agencies 
(rev. Apr. 17, 2019), https://perma.cc/P4PB-FFTK. 
11 In the Matter of Out-of-Cycle Adoption of New Uniform Trial Court Rule 3.190, Chief Justice Order 
No. 19-095 (Or. Nov. 14, 2019), https://perma.cc/U2GX-X3G7.  
12 See Keith, supra note 9. 
13 Ill. Pub. Act 104-0440. 
14 N.Y. Civ. Rights Law § 28.1. 
15 Cal. Educ. Code § 234.7. 
16 Denver Executive Order 152, Executive Order to Protect Denverites from Unconstitutional and Dangerous Federal 
Operations (Feb. 26, 2026), https://perma.cc/C7KS-5GM8. 
17 New York City Executive Order No. 13, Protecting New Yorkers from Abusive Immigration Enforcement (Feb. 6, 
2026) (citing New York City Administrative Code section 4-210), https://perma.cc/F2Z2-RMUA. 

https://perma.cc/R8XA-D4TL
https://perma.cc/P4PB-FFTK
https://perma.cc/U2GX-X3G7
https://perma.cc/C7KS-5GM8
https://perma.cc/F2Z2-RMUA
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Several states have sought to ensure that sensitive locations on private property do not grant access to 

immigration agents absent a judicial warrant. Oregon, for example, requires all health care facilities to 

designate patient rooms, as well as any location where “entry or access to the area is controlled” as “not 

open to the public” for law enforcement purposes.18 Oregon has paired this directive with a separate civil 

cause of action, authorizing suits for damages and injunctive relief by any “owner or occupant of property, 

or a person lawfully present on property with a reasonable expectation of privacy,” against any individual 

who “under color of law enters the property without a warrant for which the issuing authority is a court.”19 

This cause of action expressly extends to those present not just at health care facilities, but also at schools 

and houses of worship.20 New Jersey, meanwhile, has directed state actors like the Attorney General to 

create model policies that “ensure personal freedom at sensitive locations,” and directed state 

Commissioners of Education, Health, Corrections, and Community Affairs, Children and Families, and 

Human Services to “require” compliance with these policies within their fields.21  

Going further than simply declining to grant access or creating non-public areas, some states are seeking 

to prohibit warrantless civil arrests at sensitive locations outright. Connecticut, for example, recently 

enacted a statute providing that absent a judicial warrant, no “peace officer”—a category that includes 

federal law enforcement—"shall detain, arrest or otherwise take an individual . . . into custody on the 

basis of a civil offense” in any state or municipal building; school; hospital; place or worship; playground, 

recreation center, or childcare center; social services establishment (like a shelter, food bank, or 

treatment facility); emergency response location; or cemetery.22 Legislation filed by Massachusetts 

Governor Maura Healey likewise specifies that “arrests for civil immigration enforcement shall not be 

permitted” at protected locations, including schools, healthcare providers, or childcare center unless 

accompanied by a judicial warrant.23 A proposed bill in New York similarly establishes a “privilege” against 

civil arrest: “A person shall be privileged from civil arrest while within one thousand feet of a sensitive 

location, unless such civil arrest is supported by a judicial warrant or judicial order authorizing such civil 

arrest.”24 Sensitive locations include medical treatment centers; all schools (public and private); providers 

of emergency services; locations of any organization that “assists children, pregnant individuals, victims 

of crime or abuse, or individuals with significant mental or physical disabilities”; any “place of worship or 

site of funerals, weddings, or other religious ceremonies”; and any office of a state or local elected 

official.25 And the Vermont Senate similarly passed legislation in March providing that absent a judicial 

warrant, “[a] person shall not be subject to civil arrest while traveling to, entering, remaining at, or 

returning from” court proceedings, polling places, educational institutions, shelters, or health care 

 

18 S.B. 1570, 2026 Leg., Reg. Sess. (Or. 2026) (Enrolled Mar. 31, 2026). 
19 H B. 4114. 2026 Leg., Reg. Sess. (Or. 2026) (Enrolled Mar. 31, 2026). 
20 Id.  
21 N.J. Pub. L. 2025, C.401 (formerly A6308). 
22 Conn. Pub. Act No. 26-14. 
23 H.B. 5050, 2026 Leg., Reg. Sess. (Mass. 2026). 
24 S.B. 4121, 2025-26 Leg., Reg. Sess. (N.Y. 2025). 
25 Id. 
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facilities.26 Michigan, too, has proposed a bill that simply states: “A federal immigration officer may not 

conduct an immigration enforcement action in a non-public area of a protected area” such as a 

courthouse, educational facility, hospital, library, place or worship, or social services provider absent a 

judicial warrant or exigency.27 

These proposals often do not lay out their legal reasoning expressly. However, there are several 

affirmative authorities that states are likely relying on in pursuing these policies. 

First, states and localities possess broad authority over public property. State and local governments 

routinely regulate access to public spaces like parks or municipal buildings; designate areas or property 

that are not open to the public; or limit who can access spaces based on their relationship to the services 

provided (such as who can enter a public school).28 In general, limiting which portions of property 

individuals can access would seem to fall squarely within traditional state and local proprietary power.  

Second, and relatedly, states and localities possess near-absolute authority over their own staff or agents. 

In the words of one federal court, “[a] state’s ability to control its officers and employees lies at the heart 

of state sovereignty.”29 That is particularly true because the federal government lacks the “power to issue 

direct orders to the governments of the States.”30 This “anti-commandeering” principle, rooted in the 

Tenth Amendment, means that the federal government “may not conscript state governments as its 

agents,”31 “nor command the States’ officers, or those of their political subdivisions, to administer or 

enforce a federal regulatory program.”32 States have wide discretion to direct their own personnel to act, 

or not act, in any particular manner.   

Any policy directing employees—or even private institutions—to limit federal agents’ access to “non-

public” areas also likely relies on Fourth Amendment principles. Traditionally, the Fourth Amendment 

requires federal officers to obtain either a warrant or consent to enter areas where individuals retain a 

reasonable expectation of privacy. Policies “requiring” private property—such as hospitals—to deny law 

enforcement access to non-public areas are simply directives to those institutions to uphold their Fourth 

Amendment rights by not consenting to any search that would otherwise require a judicial warrant. 

Although it is not entirely clear whether states and localities possess the same Fourth Amendment rights 

as private parties, any policy requiring warrants to access non-public areas of state or local property 

 

26 S.209, 2026 Leg., Reg. Sess. (Vt. 2026). 
27 S.B. 508, 2025-26 Leg., Reg. Sess. (Mich. 2026) (Substitute Bill). 
28 See, e.g., Madison, Wis., Mun. Ordinance § 8.21 (“Public Parks to be Closed During Certain Hours”); Cal. Pen. Code 
§ 626.8 (limiting who can “come[] into any school building or upon any school ground, or street, sidewalk, or public 
way adjacent thereto”); Fla. Stat. § 810.0975 (establishing “school safety zones”). See also Bryna Godar, State and 
Local Property Law Responses to Federal Actions, State Democracy Rsch. Initiative (2026), 
https://statedemocracy.law.wisc.edu/our-work/state-and-local-property-law-responses-to-federal-actions. 
29 City of Chicago v. Sessions, 321 F. Supp. 3d 855, 869 (N.D. Ill. 2018), aff’d and remanded sub nom. City of Chicago 
v. Barr, 957 F.3d 772 (7th Cir. 2020). 
30 Murphy v. Nat’l Collegiate Athletic Ass’n, 584 U.S. 453, 471 (2018). 
31 New York v. United States, 505 U.S. 144, 178 (1992). 
32 Printz v. United States, 521 U.S. 898, 935 (1997). 

https://statedemocracy.law.wisc.edu/our-work/state-and-local-property-law-responses-to-federal-actions
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likewise codifies the denial of consent to enter, treating non-public areas of public facilities as if they were 

private property.   

Third, states have sovereign interests in their own capacity to govern. Federalism is premised on the 

“essential sovereignty of the States.”33 Although scholars have debated the precise contours of state 

“sovereignty,”34 at a minimum the concept entails each “[s]tate’s constitutional responsibility for . . . 

operation of its own government.”35 For quintessentially governmental functions—like operating courts, 

providing polling places, or ensuring municipal operations—states have additional authority to operate 

without federal intrusion. 

Fourth, and arguably most expansively, states are relying on their historic police power to protect the 

health and wellbeing of their residents. This power is broad: although the Supreme Court has “refrained 

from any attempt to define the limits of [the police] power,” it has explained that it extends to “all laws 

that relate to matters completely within [a state’s] territory” and embraces, “at least,” state measures 

that “protect the public health and the public safety.”36 As a general matter, states’ police powers include 

protecting residents’ access to essential locations or services like educational facilities,37 public property,38 

public libraries,39 and healthcare.40 As Supreme Court Justice Hugo Black wrote, “no mandate in our 

Constitution leaves States and governmental units powerless to pass laws to protect the public from the 

 

33 Alden v. Maine, 527 U.S. 706, 750 (1999). 
34 See, e.g., Timothy Zick, Are the States Sovereign?, 83 Wash. U. L.Q. 229, 233 (2005) (evaluating state sovereignty 
based on multiple definitions and concluding “that the states are indeed meaningfully sovereign”). 
35 Sugarman v. Dougall, 413 U.S. 634, 648 (1973). 
36 Jacobson v. Massachusetts, 197 U.S. 11, 25 (1905). 
37 Grayned v. City of Rockford, 408 U.S. 104, 119 (1972) (recognizing the state’s “compelling interest in having an 
undisrupted school session”); Familias Unidas v. Briscoe, 619 F.2d 391, 399 (5th Cir. 1980) (“[T]he preservation of 
the peaceful, undisrupted functioning of its public school . . . plainly is a legitimate and compelling state purpose.”); 
Harper v. Poway Unified Sch. Dist., 445 F.3d 1166, 1189 (9th Cir. 2006) (“Schools may prohibit students and others 
from disrupting the educational process or causing physical or psychological injury to young people entrusted to 
their care, whatever the motivations or beliefs of those engaged in such conduct. Indeed, the state’s interest in doing 
so is compelling.”). 
38 Walker v. City of Birmingham, 388 U.S. 307, 315 (1967) (“We have consistently recognized the strong interest of 
state and local governments in regulating the use of their streets and other public places.”) (citations omitted); 
Beckerman v. City of Tupelo, 664 F.2d 502, 509 (5th Cir. 1981) (“It has been firmly established as a matter of law that 
a state may regulate the use of its parks and streets for the protection of the public health, safety, and welfare.”) 
(citation omitted). 
39 Kerr v. Enoch Pratt Free Library of Baltimore City, 149 F.2d 212, 217 (4th Cir. 1945) (“It is generally recognized that 
the maintenance of a public library is a proper function of the state . . . ‘It is also true that education of the people 
ought not to and does not stop upon their leaving school, but must be kept abreast of the time by almost constant 
reading and study. It would therefore seem that no more important duty or higher purpose is incumbent upon a 
state or municipality than to provide free public libraries for the benefit of its inhabitants.’”) (quoting Johnson v. City 
of Baltimore, 158 Md. 93, 103–04, 148 A. 209 (1930)). 
40 Zahl v. Harper, 282 F.3d 204, 210–11 (3d Cir. 2002) (“We recognize that New Jersey has a heavy and traditional 
interest in regulating the practice of medicine within its borders. Regulating matters of health is among the historic 
police powers of a state. . . . Because such regulation is primarily a matter of local concern, ‘States traditionally have 
had great latitude under their police powers to legislate as to the protection of the lives, limbs, health, comfort, and 
quiet of all persons.’”) (citation omitted). 
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kind of boisterous and threatening conduct that disturbs the tranquility of spots selected by the people 

either for homes . . . or for public and other buildings that require peace and quiet to carry out their 

functions, such as courts, libraries, schools, and hospitals.”41 At their core, policies limiting arrests at 

sensitive locations are embodiments of this principle.  

But state authority is only one half of the puzzle. The federal government will likely argue that any state 

preference must yield to federal enforcement priorities. The next section lays out the expected federal 

objections to state limitations on warrantless civil arrest and analyzes how courts may approach the 

balance of federal and state authority in this area. 

II. Likely Federal Objections to State Policies 
There is little question that these policies will result in litigation, with the federal government vehemently 

defending its authority to pursue immigration arrests free from any state-imposed limitations. Indeed, 

there has already been substantial litigation surrounding ICE’s initial 2018 recission of its internal guidance 

on courthouse arrests, and more recently the federal government has sued multiple jurisdictions over 

their policies barring warrantless courthouse arrests.42  

Based on the litigation to date, the federal government will likely raise two chief objections to any policy 

limiting warrantless civil arrests: (1) that the INA preempts state regulations affecting immigration 

enforcement, including attempts to limit warrantless civil arrests at certain protected areas; and (2) that 

such state policies interfere with authorized federal operations in violation of the “intergovernmental 

immunity” doctrine.  

These doctrines are discussed in turn below. While it is somewhat unclear how courts will apply these 

doctrines to novel policies, existing litigation surrounding limitations on courthouse arrests suggests that 

states have strong arguments that these policies are neither displaced by the INA nor categorically barred 

by the Supremacy Clause. 

A. Preemption  

The federal government will almost certainly raise preemption arguments against any state policy 

affecting immigration arrests. Preemption is rooted in the Constitution’s Supremacy Clause, which makes 

federal law “the supreme Law of the Land.”43 When state laws and federal laws conflict with one another, 

federal law displaces the conflicting state law.44  

Preemption can take several forms. There is “express” preemption, where a federal statute explicitly 

precludes state legislation. There is also implied preemption—which includes “field” preemption, where 

Congress has de facto excluded states from regulating in an entire field (for example, nuclear power plant 

 

41 Gregory v. City of Chicago, 394 U.S. 111, 118 (1969) (Black, J., concurring). 
42 See United States v. Illinois, No. 3:25-cv-02220 (S.D. Ill. Dec 22, 2025); United States v. New York, No. 1:25-cv-
00205 (N.D.N.Y. Feb 12, 2025). 
43 U.S. Const. art. VI, cl. 2. 
44 Murphy v. Nat’l Collegiate Athletic Ass’n, 584 U.S. 453, 477 (2018). 
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safety),45 and “conflict” preemption, where a specific state law impermissibly interferes with a federal 

objective (for example, state laws prohibiting dealings with a specific country where the federal 

government wants to do business).46 The Supreme Court has explained that these different forms of 

preemption largely “work in the same way.”47 They all require the federal government to “point 

specifically to a constitutional text or a federal statute that does the displacing or conflicts with state law,” 

rather than merely “[i]nvoking some brooding federal interest.”48 

In approaching questions of preemption, courts start by presuming that Congress did not intend to 

displace state law.49 That presumption against preemption increases where Congress “legislate[s] in areas 

traditionally regulated by the States,”50 and it “has greatest force when Congress legislates in an area 

traditionally governed by the States’ police powers.”51 Courts will not hold that “the historic police powers 

of the States [have been] superseded . . . unless that was the clear and manifest purpose of Congress.”52  

The INA contains no language that directly addresses state authority to regulate civil arrests. Accordingly, 

preemption challenges to state policies will likely take the form of field or conflict preemption claims. 

Field Preemption 

In litigation addressing courthouse arrest policies, the federal government has argued that “the federal 

government has exclusive authority over immigration,” and therefore state laws that affect immigration 

enforcement are preempted as a category.53 

The leading case on the preemptive scope of the INA and federal power over immigration is the U.S. 

Supreme Court’s 2012 decision in Arizona v. United States.54 There, the Supreme Court invalidated a series 

of state laws that criminalized immigration offenses already illegal under federal law, and granted state 

law enforcement the authority to detain individuals suspected of being present unlawfully in the United 

 

45 See, e.g., Pac. Gas & Elec. Co. v. State Energy Res. Conservation & Dev. Comm’n, 461 U.S. 190, 212 (1983).  
46 See, e.g., Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 373 (2000). 
47 Murphy, 584 U.S. at 477. 
48 Va. Uranium, Inc. v. Warren, 587 U.S. 761, 767 (2019) (Gorsuch, J., lead opinion) (internal quotation marks 
omitted). 
49 See N.Y. State Conf. of Blue Cross & Blue Shield Plans v. Travelers Ins. Co., 514 U.S. 645, 654 (1995) (“[D]espite the 
variety of these opportunities for federal preeminence, we have never assumed lightly that Congress has derogated 
state regulation, but instead have addressed claims of pre-emption with the starting presumption that Congress 
does not intend to supplant state law.”). 
50 Gregory v. Ashcroft, 501 U.S. 452, 460 (1991) (Congress’s ability to “legislate in areas traditionally regulated by the 
States” is “an extraordinary power” that courts “must assume Congress does not exercise lightly”). See also U.S. 
Term Limits, Inc. v. Thornton, 514 U.S. 779, 870 (1995) (Thomas, J., dissenting) (noting the Court’s “reluctance to 
read constitutional provisions to preclude state power by negative implication”). 
51 CTS Corp. v. Waldburger, 573 U.S. 1, 19 (2014). 
52 Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947).    
53 State v. U.S. Immigr. & Customs Enf’t, 431 F. Supp. 3d 377, 393 (S.D.N.Y. 2019); see also Doe v. U.S. Immigr. & 
Customs Enf’t, 490 F. Supp. 3d 672, 693 (S.D.N.Y. 2020) (arguing “that plenary federal power over immigration means 
that ‘state common law cannot bar the federal government from arresting aliens in public places’”). 
54 567 U.S. 387 (2012). 
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States. Although Arizona accepts that the federal government possesses broad authority over immigrant 

registration and removal, the Court stopped short of suggesting that the INA preempts any state law that 

touches on or affects immigration enforcement. To the contrary, the Court made clear that while several 

of Arizona’s laws conflicted with the INA, only one of the challenged provisions was field-preempted: the 

provision criminalizing failure to comply with federal alien-registration requirements, since Congress had 

created an exclusive regime.55 

Consistent with Arizona, courts have thus far rejected the federal government’s arguments that the 

federal government’s exclusive role in setting federal immigration policy necessarily displaces all state 

laws that affect immigration enforcement. These courts have explained that, while the Supreme Court 

has described federal immigration law as “occupy[ing] the field of alien registration,”56 the INA does not 

contain language that categorically displaces state regulation of civil arrests. For example, a New York 

federal court citing Arizona concluded: “Insofar as defendants are arguing that any state law touching 

upon immigration is presumptively invalid, the language of the INA does not compel such a result. While 

the statute preempts state laws that criminalize federal immigration violations, it does not necessarily 

preempt state laws that narrowly limit federal enforcement authority.”57 The alternative conclusion, the 

Court reasoned,  “would effectively bar states’ sovereign interests from imposing any limitations on ICE’s 

enforcement discretion, which is a reading that is not ‘clear and manifest’ from the language of the 

statute.”58 This conclusion is consistent with the weight of authority: In analyzing field preemption claims, 

the Fifth,59 Seventh,60 and Ninth61 Circuits have all similarly concluded that Arizona does not displace state 

authority entirely in the realm of immigration enforcement. Based on these precedents, states can 

forcefully argue that the INA does not categorically foreclose state and local civil arrest policies. 

 

 

55 Id. at 401–02 (concluding that “[f]ederal law makes a single sovereign responsible for maintaining a comprehensive 
and unified system to keep track of aliens within the Nation's borders”). 
56 Kansas v. Garcia, 589 U.S. 191, 210 (2020) (emphasis added). 
57 New York v. U.S. Immigr. & Customs Enf’t, 431 F. Supp. 3d 377, 393 (S.D.N.Y. 2019); see also Doe v. U.S. Immigr. & 
Customs Enf’t, 490 F. Supp. 3d 672, 693 (S.D.N.Y. 2020) (rejecting the argument that “state common law cannot bar 
the federal government from arresting aliens in public place,” and explaining that “[the fact] that Congress possesses 
such power does not mean that it has exercised it”). 
58 Id. 
59  See City of El Cenizo v. Texas, 890 F.3d 164, 176–77 (5th Cir. 2018) (rejecting a field preemption claim over “the 
field of ‘federal-local cooperation in immigration enforcement’” and reasoning that “the relevant field should be 
defined narrowly,” as simply “alien registration”). 
60 See McHenry Cnty. v. Kwame Raoul, 44 F.4th 581, 592 (7th Cir. 2022) (“The Counties assert that the federal 
government has occupied the field of detaining and housing noncitizens, thereby preempting State regulation. That 
argument, however, finds no support in the text of the federal statutes on which the Counties rely.”). 
61 See Ariz. Dream Act Coal. v. Brewer, 855 F.3d 957, 975 (9th Cir. 2017) (“[W]e do not conclude that Congress has 
preempted all state regulations that touch upon immigration. Arizona’s policy is preempted because, in determining 
which aliens shall be eligible to receive a state benefit, Arizona created new immigration classifications based on its 
independent view of who is authorized under federal law to be present in the United States.”). 
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Conflict Preemption 

Conflict, or obstacle, preemption claims will present a closer call. Under conflict preemption, a state law 

is invalid if it “stands as an obstacle to the accomplishment and execution of the full purposes and 

objectives of Congress.”62 The federal government will likely argue, as it has in recent litigation challenging 

New York’s courthouse policy, that these policies have the “effect of thwarting federal immigration 

enforcement” because, in the government’s view, “the INA authorizes immigration officials to make civil 

arrests, without judicial warrants and without geographical limitation.”63 But here, too, states have 

powerful arguments that nothing in the INA displaces state authority in this area. 

States’ initial response can be simple: policies limiting enforcement at courthouses, schools, hospitals, 

daycares, or other sensitive locations pose no direct conflict with the INA because the statute says nothing 

about arrests in these spaces. In the words of one federal court: “the general INA civil arrest provisions 

do not expressly authorize federal officials to undertake enforcement actions in state courthouses,” and 

“the INA is similarly silent as to whether civil immigration arrests may take place in state facilities where 

a State has exercised its sovereign prerogative in restricting the use of its facilities for such activities.”64  

That silence about arrests at sensitive locations like hospitals, courthouses, and schools is revealing, since 

the INA does authorize warrantless arrests in other locations, like private lands within 25 miles of the 

border or on certain vessels, railway cars, aircraft, or other vehicles.65 That shows that Congress knows 

how to authorize particular arrests when it so chooses—and, as Courts routinely repeat when interpreting 

statutes, “where Congress includes particular language in one section of a statute but omits it in another 

section of the same Act, it is generally presumed that Congress acts intentionally and purposely in the 

disparate inclusion or exclusion.”66 

That absence of express authorization for warrantless civil arrests at sensitive locations is especially 

important because, as noted earlier, state policies protecting these places and functions will typically be 

 

62 Arizona v. United States, 567 U.S. 567, 399 (2012). 
63 Opp’n to Mot. to Dismiss at 13, 16, United States v. New York, No. 25-cv-744 (N.D.N.Y. Sep. 19, 2025). 
64 United States v. New York, 810 F. Supp. 3d 329, 349 (N.D.N.Y. 2025). 
65 See 8 U.S.C. § 1357(a)(3); Velazquez-Hernandez v. U.S. Immigr. & Customs Enf’t, 500 F. Supp. 3d 1132, 1143–44 
(S.D. Cal. 2020) (“Congress not only authorized immigration officers to conduct arrests, but provided for certain 
restrictions and permissions on where immigration enforcement could take place. It permitted immigration officers 
to enter private lands within twenty-five miles of the border to make such arrests, but prohibited access to dwellings, 
8 U.S.C. § 1357(a)(3), and within a reasonable distance of the border, permitted officers to board any vessel, railway 
car, aircraft, conveyance or vehicle, id. These provisions reflect a concern with the location of arrest, just as the 
common-law rule does. Congress protected the sanctity of the home from such enforcement and disruption, just as 
the common-law rule shields the court and litigants from such interruption.”). 
66 Russello v. United States, 464 U.S. 16, 23 (1983). 
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exercises of historic police power. ICE has recently pursued operations in courthouses,67 in hospitals,68 at 

daycare facilities,69 and near schools70—all sites critical to resident wellbeing. In addition to service 

disruptions at these locations, states and localities can point to the chilling effects of such enforcement: 

jurisdictions have reported diminished school attendance or closures due to ICE raids;71 families avoiding 

visits to doctors’ offices or other facilities for essential healthcare;72 or residents forgoing economic 

activity.73 Indeed, cities have blamed ICE surges for tens of millions of dollars in economic losses.74 

Addressing these impacts on public wellbeing would seem to be at the heart of state police power, and a 

federal statute cannot preempt states’ police power “unless that was the clear and manifest purpose of 

Congress.”75  

States can argue that nothing in the INA evinces a congressional intent to divest states of the power to 

address these harms, much less a “clear and manifest” intent. Again, decisions interpreting the INA in the 

context of courthouse arrests are instructive. The leading state argument for limiting courthouse 

immigration arrests has been that those traveling to, participating in, or traveling from, court business 

enjoy a common-law privilege against civil arrest.76 Most federal courts confronting this claim have 

concluded that the INA’s silence means the statute likely incorporates, rather than displaces, this 

longstanding privilege.77 As one federal court in New York wrote: “[b]ecause the INA provides no 
 

67 See, e.g., Samantha Max & Ben Feuerherd, ICE task force arrest at Manhattan courthouse fuels dispute over NYC 
sanctuary laws, Gothamist (Feb. 12, 2026), https://perma.cc/B2N7-DEPM. In one particularly high-profile example, 
ICE arrested, criminally charged, and ultimately convicted a sitting judge who allegedly obstructed immigration 
enforcement. See Maayan Silver, A federal jury finds Milwaukee judge guilty of obstructing immigration agents, NPR 
(Dec. 18, 2025, 11:24 PM, https://perma.cc/M2DJ-QGLF. 
68 See, e.g., Jason Rantala, ICE entered Minneapolis hospital without warrant, handcuffed patient to bed, community 
organizers say, CBS News (Jan. 7, 2026, 8:56 AM), https://perma.cc/NDZ2-3JTE.  
69 See, e.g., Al Letson & Ashley Creek, “They Dragged Her Out in Front of the Kids”: Inside Chicago’s ICE Raid at a 
Bilingual Daycare, Mother Jones (Nov. 13, 2025), https://perma.cc/QZK5-EHT7.  
70 See, e.g., Chelsea Bailey, Absences and loss of innocence: ICE raids leave behind a heavy weight in Minnesota 
schools, CNN (Feb. 3, 2026), https://archive.ph/OFm6b.  
71 See, e.g., Cole Behrens, Some central Ohio schools shutter for low attendance amid ICE activity, The Columbus 
Dispatch (Dec. 19, 2025, 3:49 PM), https://archive.ph/fjaOf.  
72 See, e.g., Daniel Payne, Fearing ICE crackdown, immigrants nationally are avoiding treatment, sometimes with dire 
consequences, STAT (Feb. 3, 2026), https://archive.ph/cxbBS.  
73 See, e.g., Renée Cooper, How Minneapolis is tallying the cost of ICE; Report says small businesses lost up to $81M 
in January, KSTP (Feb. 15, 2026, 6:19 PM, updated 7:23 PM), https://perma.cc/5358-KFFZ.  
74 See id.; see also Mimi Ko Cruz, OC businesses lose $59M following immigration enforcement, UC Irving School of 
Social Ecology (Jan. 21, 2026), https://perma.cc/842P-K2RJ.  
75 Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947).    
76 See Christopher N. Lasch, A Common-Law Privilege to Protect State and Local Courts During the Crimmigration 
Crisis, 127 Yale L.J.F. 410, 423 (2017). 
77 See New York v. U.S. Immigr. & Customs Enf’t, 431 F. Supp. 3d 377, 392 (S.D.N.Y. 2019); (“In the instant case, this 
Court similarly finds no indication in the language of the statute that the ‘clear and manifest purpose of Congress’ 
was to abrogate the relevant state common law, and consequently holds that the statute incorporates the 
privilege.”) (internal citation omitted); Velazquez-Hernandez v. U.S. Immigr. & Customs Enf’t, 500 F. Supp. 3d 1132, 
1143 (S.D. Cal. 2020) (“Although the INA confers broad authority to make warrantless immigration arrests, those 
sections are silent as to whether such arrests are permitted in courthouses. Thus, the statutes on their face do not 
indicate that Congress intended to abrogate the common-law privilege.”) (internal citations omitted); Washington 

https://perma.cc/B2N7-DEPM
https://perma.cc/M2DJ-QGLF
https://perma.cc/NDZ2-3JTE
https://perma.cc/QZK5-EHT7
https://archive.ph/OFm6b
https://archive.ph/fjaOf
https://archive.ph/cxbBS
https://perma.cc/5358-KFFZ
https://perma.cc/842P-K2RJ
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indication that Congress intended to abrogate the common law privilege against civil courthouse arrests—

let alone an ‘unmistakably clear’ one—the Court concludes that the statute incorporates the privilege.”78 

Importantly, the two courts that rejected these arguments did so only because they reasoned that the 

common-law privilege itself did not protect against immigration arrests; no court has held that the INA 

contains language sufficiently clear to abrogate the common-law privilege.79  

 

This matters because the inquiry into congressional intent—and the strong presumption against 

displacement—is essentially identical for statutes that abrogate the common law and for statutes that 

intrude on historic state police power.80 Conflict preemption arguments against exercises of police power 

therefore should fare similarly. If the INA lacks sufficiently forceful language to displace historic state 

common-law privileges, the same language presumably should not be read to displace historic police 

powers. 

 

States also have powerful evidence that the means they have chosen—regulating the manner of civil 

arrests—sit comfortably within states’ historical authority. As the primary enforcers of public order, states 

have long imposed procedures and processes for arrest (subject, of course, to federal constitutional 

constraints). Historically, this included regulating civil arrests—even in the context of immigration. 

Although immigration is viewed today as principally a federal concern,81 federal immigration 

enforcement, and later deportations, did not evolve until the end of the nineteenth and into the twentieth 

century.82 Before then, immigration and the expulsion of foreigners was a largely matter of state 

authority.83 As Lindsay Nash’s scholarship has described, “[w]ell before the enactment of any federal 

 

v. U.S. Dep’t of Homeland Sec., 614 F. Supp. 3d 863, 878–79 (W.D. Wash. 2020) (“[T]he Court is satisfied the State 
has adequately alleged that state and/or federal common-law privileges against ‘courthouse arrest’ existed at the 
time the INA was enacted, that Congress did not abrogate the privilege or privileges when it passed the INA. . . .”); 
United States v. New York, 810 F. Supp. 3d 329, 346 (N.D.N.Y. 2025) (“When Congress enacted the INA, it did so 
against the backdrop of New York’s longstanding common law privilege. And yet, nothing in the INA evinces any 
congressional intent – let alone a clear and manifest one – to displace the State’s settled common law privilege or 
its exercise of police powers over the management of its courts.”). 
78 Doe v. U.S. Immigr. & Customs Enf’t, 490 F. Supp. 3d 672, 691 (S.D.N.Y. 2020). The court explained that the reasons 
for the privilege—“to encourage parties, as well as witnesses, to appear in court voluntarily and to enable the proper, 
expeditious, and uninterrupted functioning of courts”—plainly apply “to modern-day civil immigration arrests.” Id. 
at 692. 
79 See Ryan v. U.S. Immigr. & Customs Enf’t, 974 F.3d 9, 28 (1st Cir. 2020); Afr. Communities Together v. Lyons, 799 
F. Supp. 3d 362, 392 (S.D.N.Y. 2025). 
80 Compare United States v. Texas, 507 U.S. 529, 534 (1993) (internal quotation marks and alterations omitted) 
(“[S]tatutes which invade the common law are to be read with a presumption favoring the retention of long-
established and familiar principles, except when a statutory purpose to the contrary is evident.”) with Wyeth v. 
Levine, 555 U.S. 555, 565 (2009) (internal quotation marks and alterations omitted) (“[W]e ‘start with the assumption 
that the historic police powers of the States were not to be superseded by the Federal Act unless that was the clear 
and manifest purpose of Congress.’”).  
81 See, e.g., Arizona v. United States, 567 U.S. 567, 409 (2012). 
82 See generally E.P. Hutchinson, Legislative History of American Immigration Policy 1798-1965 (1981). 
83 Kunal M. Parker, Making Foreigners 72–73 (2015) (describing how, in the late eighteenth century, “‘immigration 
law’—the routine regulation of aliens’ access to and presence within territory—remained in the hands of the states 
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removal statute, warrants of removal that provided for civil expulsion were a well-established feature of 

state law.”84 Notably, just like states’ proposed policies protecting sensitive locations, these earlier state 

policies did not authorize warrantless civil arrests. As Nash recounts, “[w]hile some aspects of these laws 

varied across states, the laws and practice materials show that these laws were remarkably consistent in 

terms of arrest authority: They only authorized arrests for purposes of civil expulsion proceedings 

pursuant to warrants issued by magistrates or tribunals with judicial power.”85 Again, nothing in the INA 

appears to divest states of the historic authority to regulate where a judicial warrant is required for civil 

arrest.  

 

Finally, historical federal practice also cuts against any argument that these limitations on warrantless 

arrests truly thwart Congress’s vision. If immigration enforcement at sensitive locations like courthouses, 

hospitals, or schools was necessary to fully vindicate Congress’s intent, one might expect to see a robust 

federal history of such enforcement. Instead, the opposite is true: recognizing the disruptive potential of 

immigration enforcement, the federal government historically constrained the ability of agents to pursue 

arrests or detentions at sensitive locations or functions, just as states are doing now. As early as 1993, the 

Immigration and Nationality Service (INS)—a predecessor to today’s DHS—issued a memo requiring 

advanced written approval before any enforcement action at any school, funeral, place of worship, or 

religious ceremony.86 Building on that initial memo, various federal agencies charged with immigration 

enforcement applied internal constraints to operations at particular “sensitive” locations—a concept 

which grew to include community centers; hospitals; courthouses; sites of First Amendment activity, such 

as marches or rallies; or any place “that children gather,” including daycares and playgrounds.87 In 2021, 

internal ICE enforcement guidelines described as a “foundational principle” the policy that “[t]o the fullest 

 

and not the federal government”); see also Sessions v. Dimaya, 584 U.S. 148, 214 (2018) (Thomas, J., dissenting) 
(recognizing that “[t]he States enacted their own removal statutes”). 
84 Lindsay Nash, Deportation Arrest Warrants, 73 Stan. L. Rev. 433, 474 (2021). 
85 Id. at 482. 
86 Memorandum from James A. Puleo, Acting Assoc. Comm’r of the Off. of Operations, U.S. Immigr. & Nat’y Serv., to 
Dist. Directors & Chief Patrol Agents, U.S. Immigr. & Nat’y Serv. on Enforcement Activities at Schools, Places of 
Worship or at Funerals or Other Religious Ceremonies, HQ 807-P (May 17, 1993), https://perma.cc/Y3U4-4CLA. 
87 See id.; Memorandum from Robert A. Wallis, Acting Reg’l Dir., U.S. Immigr. & Nat’y Serv., on Enforcement Activities 
at Schools, Places of Worship or at Funerals or Other Religious Ceremonies (June 14, 2001); Memorandum from 
Marey M. Forman, Dir., Off. of Investigations, U.S. Immigr. & Customs Enf’t, on Enforcement Actions at Schools (Dec. 
26, 2007); Memorandum from Julie L. Myers, Assistant Sec’y, U.S. Immigr. & Customs Enf’t, Field Guidance on 
Enforcement Actions or Investigative Activities at or Near Sensitive Community Locations (July 3, 2008); 
Memorandum from John Morton, Dir., U.S. Immigr. & Customs Enf’t, to Field Off. Directors, Special Agents in Charge, 
Chief Couns., U.S. Immigr. & Customs Enf’t, on Enforcement Actions at or Focused on Sensitive Locations (Oct. 24, 
2011); Memorandum from David V. Aguilar, Deputy Comm’r, U.S. Customs & Border Prot., on U.S. Customs & Border 
Prot. Enf’t Activities at or Near Certain Community Locations (Jan. 13, 2013); Memorandum from Alejandro N. 
Mayorkas, Sec’y, U.S. Dep’t of Homeland Sec., on Guidelines for Enforcement Actions in or Near Protected Areas 
(Oct. 27, 2021); see generally Phila. Yearly Meeting of the Religious Soc’y of Friends v. U.S. Dep’t of Homeland Sec., 
No. 8:25-cv-00243, ECF Entry 49 (D. Md. Jan. 27, 2025) (Joint Record). 

https://perma.cc/Y3U4-4CLA


14 
 

 

extent possible, [the agency] should not take an enforcement action in or near a location that would 

restrain people’s access to essential services or engagement in essential activities.”88  

Of course, the executive branch possesses prosecutorial discretion and is entitled to adjust its 

enforcement priorities. But current federal policy allowing INA enforcement at any location appears only 

in informal agency guidance.89 Such enforcement priorities do not, alone, carry any preemptive force in 

the absence of a clear statutory directive or agency action that carries the force of law.90 The Supreme 

Court’s recent decision in Kansas v. Garcia is illustrative.91 There, plaintiffs argued that a state law was 

preempted because it “risk[ed] upsetting federal enforcement priorities.”92 The Court flatly concluded 

that “the possibility that federal enforcement priorities might be upset is not enough to provide a basis 

for preemption. The Supremacy Clause gives priority to ‘the Laws of the United States,’ not the [specific] 

law enforcement priorities or preferences of federal officers.”93 That same logic should apply here: if (as 

most courts have concluded to date) the INA does not evince a congressional decision to prioritize 

courthouse arrests over traditional state power, a mere executive branch preference to carry out such 

arrests lacks preemptive force. 

Finally, it is possible that the federal government may raise an additional argument: that states cannot 

require judicial—as opposed to administrative—warrants for immigration arrests, no matter the location 

or context. In general, it is true that the INA authorizes immigration arrests based “[o]n a warrant issued 

by the Attorney General.”94 As that reference to the Attorney General makes clear, the administrative 

“warrant” referenced in this provision differs from a traditional judicial warrant issued by a neutral 

magistrate. In practice, essentially any immigration enforcement official may issue an administrative 

warrant; the Attorney General’s power to issue these administrative warrants has been delegated to over 

fifty types of executive branch officials, including officers empowered to make arrests.95 Regulations also 

allow the Secretary of Homeland Security to further sub-delegate the warrant power.96  

But while an administrative warrant may be sufficient to seize an individual encountered by immigration 

officials, the prevailing understanding has long been that immigration officers require more than an 

administrative warrant to enter—that is, to search—private property or non-public areas of buildings 

(unless the owner consents). That is because the Fourth Amendment typically requires that such 

 

88 Memorandum from Alejandro N. Mayorkas, Sec’y, U.S. Dep’t of Homeland Sec., on Guidelines for Enforcement 
Actions in or Near Protected Areas (Oct. 27, 2021). 
89 See U.S. Immigr. & Customs Enf’t Directive, Common Sense Enforcement Actions in or Near Protected Areas (Jan. 
31, 2025). 
90 See generally Ernest A. Young, Executive Preemption, 102 NW. U. L. Rev. 869 (2008); Jessica Bulman-Pozen and 
Gillian E. Metzger, States and the Strongman (Columbia Pub. L. Rsch. Paper forthcoming 2026), 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=6146766.  
91 See generally Kansas v. Garcia, 589 U.S. 191 (2020). 
92 Id. at 211. 
93 Id. at 212. 
94 8 U.S.C. § 1226(a).  
95 See 8 C.F.R § 236.1(b)(1); 8 C.F.R § 287.5(e)(2)–(3). 
96 8 C.F.R. § 287.5(e)(2)(liii); see also 8 C.F.R § 2.1. 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=6146766
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intrusions be approved by a neutral decisionmaker who is detached from the interests of whoever is 

seeking the warrant.97 Multiple federal courts have concluded that “[a]dministrative warrants do not 

comply with the requirements that the Fourth Amendment places on judicial warrants,”98 including when 

officers seek to enter private property for the purposes of immigration enforcement.99 ICE has previously 

accepted this constitutional understanding. That view was memorialized in submissions to Congress;100 

reflected in training materials;101 and confirmed in litigation as recently as 2024.102  

Again, federal practice has now shifted. In early 2026, a whistleblower disclosed an internal DHS 

memorandum asserting that administrative warrants, alone, may authorize non-consensual entry into a 

private home or non-public areas. Although the memo specifically addressed “final orders of removal”—

that is, cases where an immigration judge has ordered someone removed—its reasoning was broader, 

concluding that “that the U.S. Constitution, the Immigration and Nationality Act, and the immigration 

regulations do not prohibit relying on administrative warrants for [the] purpose [of entering a private 

home].”103 DHS’s new position has generated substantial pushback, including congressional objections104 

and litigation.105 

The federal government could conceivably invoke this interpretation of the INA for preemption purposes, 

arguing that a state law requiring a judicial warrant for any civil arrest conflicts with the INA. Although it 

is difficult to predict exactly how a court would evaluate this argument, the federal government would 

 

97 See, e.g., Steagald v. United States, 451 U.S. 204, 212 (1981) (“The purpose of a warrant is to allow a neutral judicial 
officer to assess whether [law enforcement has] probable cause to make an arrest.”). 
98 United States v. Malagerio, 49 F.4th 911, 915 (5th Cir. 2022) (listing cases); see also Bleavins v. Bartels, 326 F.3d 
887, 891 n.2 (7th Cir. 2003) (“Despite the administrative warrant, the entry was warrantless in the Fourth 
Amendment sense because appellants did not possess a judicial warrant at the time they entered Bleavins’ 
property.”). There is a related, but separate, issue as to whether a federally issued administrative warrant, alone, 
provides probable cause for state or local enforcement to detain an individual. Federal courts are divided on this 
question. See, e.g., Jimenez v. City of Cohoes Police Dep’t, No. 23-955, 2024 WL 1551149, at *2 (2d Cir. Apr. 10, 2024) 
(surveying cases). 
99 See, e.g., Kidd v. Mayorkas, 734 F. Supp. 3d 967, 975 (C.D. Cal. 2024). The Supreme Court has not itself directly 
addressed this question. Cf. Abel v. United States, 362 U.S. 217, 230 (1960). 
100 Letter from Karyn Lang, Dir., Off. of Congressional Relations, Dep’t of Homeland Sec. to Hon. Zoe Lofgren (Mar. 
14, 2007) (“Officers are required to obtain consent before they enter private residences or non-public areas of 
businesses.”), https://perma.cc/3NAX-B2E7. 
101 See Federal Law Enforcement Training Center, Hot Issues Podcast Transcripts, ICE Administrative Removal 
Warrants (podcast transcript) (explaining that “the primary difference” between a criminal warrant and an 
administration warrant “is that, unlike a criminal warrant issued by the federal court, a removal warrant does not 
authorize the ICE officer to enter into an REP [reasonable expectation of privacy] area to execute the warrant”), 
https://bit.ly/4nbkJ3f. 
102 Mayorkas, 734 F. Supp. 3d at 975. 
103 Memorandum from Todd Lyons, Acting Dir., U.S. Immigr. & Customs Enf’t, on Utilizing Form I-205, Warrant of 
Removal (May 12, 2025), https://perma.cc/8J9V-UHSU.  
104 See, e.g., Benjamin S. Weiss, House Democrats demand DHS scrap memo allowing warrantless entry of homes, 
Courthouse News Serv. (Feb. 3, 2026), https://perma.cc/XYA2-RXES. 
105 See, e.g., Nate Raymond, Lawsuit challenges ICE ability to enter homes without warrants from US judges, Reuters 
(Jan. 30, 2026, 4:14 PM), https://archive.ph/N1mNl. 

https://perma.cc/3NAX-B2E7
https://bit.ly/4nbkJ3f
https://perma.cc/8J9V-UHSU
https://perma.cc/XYA2-RXES
https://archive.ph/N1mNl
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seem to face an uphill task. DHS has defended its legal rationale publicly since the memo’s disclosure,106 

but Fourth Amendment scholars like Orin Kerr have suggested that DHS’s arguments are unlikely to 

persuade federal courts that administrative warrants, alone, lawfully authorize entry into private areas.107 

Moreover, given ICE’s longstanding prior view that the Constitution demands judicial warrants to enter 

areas with a reasonable expectation of privacy, it would be difficult to argue that a state judicial warrant 

requirement “stands as an obstacle to the accomplishment and execution of the full purposes and 

objectives of Congress,”108 which, after all, oversaw ICE’s prior interpretation over multiple decades, 

apparently without objection.     

For all of these reasons, states have persuasive responses to any federal claim that the INA preempts 

policies requiring judicial warrants for arrests at certain sensitive locations. 

B. Intergovernmental Immunity 

The federal government will also likely raise arguments rooted in the Supremacy Clause’s requirement 

that states cannot “interfer[e] with or control[] the operations of the Federal Government.”109 This 

foundational concept originated in the famous case McCulloch v. Maryland, where the Supreme Court 

held that the Supremacy Clause prohibited Maryland’s attempt to tax the Bank of the United States.110 

One outgrowth of this principle is the doctrine of “intergovernmental immunity,” which bars state and 

local laws that “either regulate the United States directly or discriminate against the Federal Government 

or those with whom it deals.”111 There are numerous open questions in this area, which makes it difficult 

to predict how courts will apply the doctrine to policies that limit warrantless civil arrests. Nevertheless, 

states have several potentially meritorious arguments that such policies do not violate either prong of 

the intergovernmental immunity standard. 

Direct Regulation 

 

106 Press Release, Dep’t of Homeland Sec., DHS Sets the Record Straight on Administrative Warrants and American 
Public Support of President Trump’s Deportations of Illegal Aliens (Feb. 4, 2026), https://perma.cc/R43E-5L92. 
107 Orin Kerr, Can ICE Enter a Home to Make an Arrest With Only an Administrative Warrant?, Lawfare (Jan. 22, 2026, 
9:10 AM), https://perma.cc/F5WU-ZXE8. 
108 Arizona v. United States, 567 U.S. 387, 399 (2012). 
109 United States v. Washington, 596 U.S. 832, 838 (2022); e.g., Kentucky v. Long, 837 F.2d 727, 749 (6th Cir. 1988) 
(“Under principles announced long ago in McCulloch v. Maryland, the national government cannot be made to 
tolerate undue interference from the states in the enforcement of federal law.”); CoreCivic, Inc. v. Governor of N.J., 
145 F.4th 315, 323 (3d. Cir. 2025) (state laws violate intergovernmental immunity if the burden placed on the federal 
government is “tantamount to an interference with the performance of its functions”) (citation modified); Seth P. 
Waxman & Trevor W. Morrison, What Kind of Immunity? Federal Officers, State Criminal Law, and the Supremacy 
Clause, 112 Yale L.J. 2195, 2237 (2003) (supremacy clause immunity analysis “examines whether the state law at 
issue threatens to interfere with the federal government’s inherent interest in the effective implementation of 
federal policy through its agents”).   
110 McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819).  
111 United States v. Washington, 596 U.S. at 838–39 (quotation modified).  

https://perma.cc/R43E-5L92
https://perma.cc/F5WU-ZXE8
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Intergovernmental immunity doctrine prohibits any state law that “regulate[s] the United States 

directly.”112 Whether a law amounts to a direct regulation is frequently unclear and contested. 

The federal government will claim that sensitive location policies directly “regulate” federal officials 

conducting immigration enforcement by imposing constraints above and beyond federal law. The 

government has already raised these arguments against courthouse arrest policies. For instance, in its 

lawsuit against Illinois’s courthouse protection statute, DOJ’s Complaint argued that “[b]y dictating where 

federal law enforcement can effect civil arrests and who may be arrested, the [law] directly regulates the 

Federal Government in direct contravention of the Supremacy Clause of the United States 

Constitution.”113 This framing mirrors arguments in the government’s suit against New York’s “Protect Our 

Courthouse Act”: “[t]he intent and effect of these provisions,” DOJ has asserted, “is to impose 

geographical limitations on immigration arrests where federal law provides none” and therefore the law’s 

requirements “substantially interfere with federal operations.”114 The government has raised analogous 

claims against state policies requiring identification or prohibiting masking.115  

States will have several responses as to why policies requiring judicial warrants for civil arrests do not 

constitute “direct regulation.” 

First, for policies addressing civil arrests at or near state and local property, jurisdictions have compelling 

arguments that they are simply regulating their own premises, not impermissibly “directing” the federal 

government. When states exercise authority as “proprietors”—acting not as a governmental regulator, 

but instead dictating a premise’s use just as a private person might—courts have suggested that principles 

of intergovernmental immunity likely do not apply.116 For example, a New York federal court rejected an 

intergovernmental immunity challenge to a courthouse arrest policy because, by “defining what activities 

are not permissible” on its own premises, New York was acting as “‘as a proprietor, not a regulator.’”117 

This reasoning draws on cases distinguishing between states exercising quintessentially governmental 

powers and acting “just as a private party would.”118 The New York federal court, for example, pointed to 

a Fifth Circuit decision in which Texas litigated against DHS, U.S. Customs and Border Protection, and 

others for allegedly cutting razor wire the state had placed near the border. Rejecting the federal 

government’s assertion of intergovernmental immunity, the Fifth Circuit explained that “because Texas 

has sued to preserve its own property” just as a private party might, it was “not seeking to ‘regulate’ 

 

112 Id. at 838. 
113 Complaint ¶ 74, United States v. Illinois, No. 25-cv-2220 (S.D. Ill. Dec. 22, 2025). 
114 Opp’n to Mot. to Dismiss at 22–23, United States v. New York, No. 25-cv-744 (N.D.N.Y. Sep. 19, 2025). 
115 See Bridget Lavender, Explainer: Can States Prohibit Federal Law Enforcement from Masking on the Job?, State 
Democracy Rsch. Initiative (2026), https://statedemocracy.law.wisc.edu/our-work/can-states-prohibit-federal-law-
enforcement-from-masking-on-the-job. 
116 Texas v. U.S. Dep’t of Homeland Sec., 123 F.4th 186, 206 (5th Cir. 2024); United States v. New York, 810 F. Supp. 
3d 329, 352–53 (N.D.N.Y. 2025). 
117 Id. 
118 Am. Trucking Ass’ns, Inc. v. City of Los Angeles, 569 U.S. 641, 649–50 (2013). 

https://statedemocracy.law.wisc.edu/our-work/can-states-prohibit-federal-law-enforcement-from-masking-on-the-job
https://statedemocracy.law.wisc.edu/our-work/can-states-prohibit-federal-law-enforcement-from-masking-on-the-job
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Defendants” within the meaning of the Supremacy Clause.119 Although this reasoning will not apply to 

state policies limiting civil arrest at private sensitive locations such as shelters, private schools, or private 

hospitals, states exercising authority over their own locations can argue that their proprietary actions 

simply do not implicate intergovernmental immunity at all.  

Second, and relatedly, states and localities directing their own employees or protecting their own 

resources can invoke anti-commandeering principles as a backstop to intergovernmental immunity 

arguments. As discussed, the Tenth Amendment precludes the federal government from directing the 

actions of state governments or state officials. Consistent with that constitutional principle, several 

provisions of the INA contemplate that state and local officials may choose whether to cooperate with 

the federal government to facilitate immigration enforcement.120  

State policies grounded in non-cooperation or non-assistance, as opposed to outright prohibitions, can 

potentially draw on anti-commandeering doctrine to contest claims of intergovernmental immunity. 

Policies directing employees to insist on a judicial warrant before allowing federal officials into non-public 

areas are, functionally, decisions not to voluntarily assist federal actors by consenting to otherwise-

unlawful warrantless searches. Several federal courts have concluded that intergovernmental immunity 

should not apply to such choices; if the federal government lacks the authority to compel state or local 

participation in immigration enforcement, it cannot be the case that states’ non-assistance undermines 

legitimate federal authority in the way the Supremacy Clause prohibits. 

In a recent challenge to New York’s courthouse arrest statute, for example, a federal court held that a 

state’s “decision to not participate in enforcing civil immigration law” was “protected by the Tenth 

Amendment and not preempted by the INA,” and therefore its decision to require a judicial warrant 

“cannot be invalidated merely by recasting that otherwise permissible choice under the 

intergovernmental immunity lens.”121 This reasoning tracks how federal courts have addressed 

immigration non-cooperation policies in other contexts: they have repeatedly held that state and local 

 

119 Texas v. U.S. Dep’t of Homeland Sec.,123 F.4th at 206. The origins of this exception are somewhat murky, but 
there are echoes in other federalism doctrines that distinguish between “proprietary” and “sovereign” functions, 
even if the line between those categories is not always clear. See generally Laurence H. Tribe, Intergovernmental 
Immunities in Litigation, Taxation, and Regulation: Separation of Powers Issues in Controversies About Federalism , 
89 Harv. L. Rev. 682 (1976); id. at 713 n.76 (“[U]nfortunately the boundary between the proprietary and the 
sovereign is both difficult to mark conceptually and difficult to locate over time.”). While the Supreme Court has 
abandoned bright-line distinctions between these functions in some doctrinal areas, like Commerce Clause 
jurisprudence, see, e.g., Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 545 (1985), important distinctions 
remain where the state exercises control over its own physical property. See Godar, supra note 28. 
120 See, e.g., 8 U.S.C. §§ 1373, 1644, 1357(g)(1); see also Arizona v. United States, 567 U.S. 387, 410 (2012) (noting 
how the INA envisions voluntary “cooperation under federal law,” such as “where States participate in a joint task 
force with federal officers, provide operational support in executing a warrant, [and] allow federal immigration 
officials to gain access to detainees held in state facilities”). 
121 United States v. New York, 810 F. Supp. 3d at 355–56. 
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decisions not to assist federal operations do not run afoul of intergovernmental immunity.122 In contrast, 

several appellate courts have concluded that states may run afoul of intergovernmental immunity if 

(acting as regulators) they prohibit private facilities from working with ICE, especially when doing so would 

substantially impact ICE operations.123 But when states or localities direct their own employees or 

resources, the Tenth Amendment offers an additional—powerful—response to intergovernmental 

immunity arguments. 

Third, and most expansively, states may argue that so long as policies prohibit warrantless civil arrests 

only at a limited set of specified locations, they do not rise to the level of “regulating” federal operations 

within the specific meaning of the Supremacy Clause.  

The canonical (albeit somewhat cryptic) Supreme Court precedent on how neutral state regulations apply 

to federal actors is Johnson v. Maryland, which overturned the state criminal conviction of a federal Post 

Office employee for driving his government vehicle without a state-issued driver’s license.124 On one hand, 

the Court observed that “an employee of the United States” is not generally immune “from state law 

while acting in the course of his employment.” 125 Thus, where “the United States has not spoken,” state 

law can validly apply, even if it “affect[s] incidentally the mode of carrying out the [federal] employment—

as, for instance, a statute or ordinance regulating the mode of turning at the corners of streets.”126 On the 

other hand, however, the Court explained that “even the most unquestionable and most universally 

applicable of state laws . . . will not be allowed to control the conduct of [an agent] of the United States 

acting under and in pursuance of the laws of the United States.”127 Accordingly, a state may not “require[] 

that [federal officials] desist from performance [of their federal duties] until they satisfy a state officer 

upon examination that they are competent for a necessary part of them and pay a fee for permission to 

go on.”128  

One reading of Johnson is that not all burdens or limitations on federal action violate intergovernmental 

immunity. Under this formulation, courts considering whether a policy constitutes “direct regulation” 

 

122 See, e.g., McHenry Cnty. v. Kwame Raoul, 44 F.4th 581, 593 (7th Cir. 2022) (“[E]ven before the Act was passed, 
local entities were free to withhold their cooperation or terminate existing agreements. The federal government 
remains free to house immigration detainees in its own facilities in Illinois or to contract with private parties. The 
Act directly regulates only State and local entities and law enforcement—not the federal government.”); United 
States v. New Jersey, No. CV201364FLWTJB, 2021 WL 252270, at *13 (D.N.J. Jan. 26, 2021) (“Here, the Directive 
regulates only state and local law enforcement agencies. Indeed, if the Court were to accept the United States’ 
position—that because the Directive limits the ability of state and local agencies to assist with the enforcement of 
federal civil immigration, it discriminates against the Federal Government—state participation in such efforts would 
no longer be voluntary.”). 
123 See, e.g., CoreCivic, Inc. v. Governor of N.J., 145 F.4th 315, 323 (3d. Cir. 2025); GEO Grp., Inc. v. Newsom, 50 F.4th 
745 (9th Cir. 2022) (en banc). 
124 254 U.S. 51, 56–57 (1920). 
125 Id. at 56. 
126 Id. 
127 Id. at 56–57. 
128 Id. at 57. 



20 
 

 

should ask whether a law touching on federal functions is more like a traffic law, which 

“affect[s]incidentally the mode of carrying out” federal actions, or more like a permit or license 

requirement that “control[s] the conduct of [an agent] of the United States” or “requires that [federal 

officials] desist from performance” until they conform to state law. Many courts have applied the doctrine 

in exactly this way: as related explainers on mask policies and property explore in greater detail,129 these 

decisions distinguish between state policies that “control” a federal function—essentially “mak[ing] it 

unlawful to carry out the duties of a federal office without local permission”130—and those that 

incidentally affect it.  

Under this view of the doctrine, requiring DHS officials to obtain a judicial warrant to arrest an individual 

at, say, a school, hospital, courthouse, or shelter at least arguably qualifies as an incidental burden or 

inconvenience, as opposed to an outright veto point. Such requirements appear less constraining than 

blanket state bans on private detention facilities, which two federal circuit courts have concluded 

amounted to impermissible direct regulation. A California law barring private detention facilities, in the 

eyes of the Ninth Circuit, “requir[ed] ICE to entirely transform its approach to detention in the state or 

else abandon its California facilities” and gave “California a ‘virtual power of review’ over ICE’s detention 

decisions.”131 The Third Circuit struck down a similar New Jersey ban because it “prevent[ed] the federal 

government from choosing how and through whom it will carry out a core federal function,” and 

“destroy[ed]” the federal government’s discretion in immigration “[b]y barring all contractors from the 

market.”132 

These cases stand in contrast to other recent decisions holding that certain state actions or policies only 

incidentally burdened federal operations, even if they impacted how federal agents might carry out their 

responsibilities. This includes the Fifth Circuit’s conclusion that intergovernmental immunity did not bar 

Texas’s efforts to construct and maintain concertina wire fencing along the border with Mexico. The court 

explained that “the key question” was “whether state law seeks to improperly ‘control’ the employee’s 

federal duties, or whether the law only ‘might affect incidentally the mode of carrying out the 

employment.’”133 Even though Texas’s suit affected how federal agents carried out their duties, and even 

though it “impose[d] a burden on agents,” there was no intergovernmental immunity bar because the 

impact was only incidental to achieving the federal policy.134 A district court in Illinois upheld a policy 

requiring criminal, as opposed to administrative, warrants to honor an ICE detainer request on similar 

grounds: these policies did not substantially affect federal operations, the court explained, because “they 

leave open ICE’s ability to obtain and present a criminal warrant, thereby receiving the assistance and 

information it seeks.”135 And a federal district court in California recently applied similar logic to the 

 

129 See Godar, supra note 28; Lavender, supra note 115.  
130 Jefferson Cnty. v. Acker, 527 U.S. 423, 440–41 (1999). 
131 GEO Grp., Inc. v. Newsom, 50 F.4th 745, 750–51 (9th Cir. 2022) (en banc). 
132 CoreCivic, Inc. v. Governor of N.J., 145 F.4th 315, 325, 327 (3d. Cir. 2025). 
133 Texas v. U.S. Dep’t of Homeland Sec., 123 F.4th 186, 206 (5th Cir. 2024). 
134 Id. at 207. 
135 United States v. Illinois, 796 F. Supp. 3d 494, 535 (N.D. Ill. 2025). 
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federal government’s challenge to the state’s ban on law enforcement wearing masks, concluding that 

the government “ha[d] not shown that its current practices with respect to masking and identification are 

essential to federal law enforcement operations.”136 The court therefore found the ban to be “analogous 

to traffic laws that, in a similar sense, dictate how a federal officer may operate a vehicle on state roads 

but are nonetheless enforceable against federal officers, subject to immunities.”137  

Such reasoning could apply equally to generally applicable limitations on warrantless civil arrest. State 

policies that require a judicial warrant for civil arrests at a limited universe of locations do not affect the 

mine-run of immigration enforcement actions and still allow the federal government to pursue these 

actions subject to an additional procedural step. Nor do these policies place states in the role of decision-

maker, usurping federal discretion over a federal function.138 In the words of a New York court dismissing 

a challenge to its courthouse arrest policy, these limitations simply should not “impose a burden on the 

federal government in a way the intergovernmental immunity doctrine considers problematic.”139  

A recent decision from the Ninth Circuit, however, perhaps complicates the “direct regulation” analysis. 

Reversing a portion of the California district court decision referenced above, the Ninth Circuit held that 

California’s law requiring law enforcement to display identification was impermissible, whatever its 

practical impact on federal operations, because it “directly regulate[d] conduct reserved to sovereigns.”140 

The panel distinguished Johnson’s example of traffic laws on the ground that traffic laws “regulat[e] 

conduct that any ordinary citizen could perform,” whereas California’s prohibition on concealing one’s 

identity “applie[d] exclusively to law enforcement agencies and their officers, including federal law 

enforcement agencies and federal law enforcement officers.”141 Because the regulation applied to “the 

federal government qua government,”142 the panel concluded that it was “void irrespective of whether 

the regulated activities are essential to federal functions or operations, and irrespective of the degree to 

which the state law interferes with federal functions or operations.”143 

It is unclear how this reasoning might apply to sensitive location policies. The Ninth Circuit panel did not 

purport to alter the existing legal test, nor did it fully explain its distinction between laws that permissibly 

 

136 United States v. California, No. 2:25-cv-10999-CAS-AJRx, 2026 WL 363346, at *9 (C.D. Cal. Feb. 9, 2026). 
137 Id. 
138 Cf. Arizona, 567 U.S. at 409 (concluding that a state law that “authoriz[ed] state officers to decide whether an 
alien should be detained for being removable . . . violate[d] the principle that the removal process is entrusted to 
the discretion of the Federal Government”). 
139 United States v. New York, 810 F. Supp. 3d 329, 354 (N.D.N.Y. 2025). Indeed, many of the conflict preemption 
responses discussed in Part II.A will also apply to claims of direct regulation. Arguments, for example, that the INA 
fails to authorize warrantless arrests at courthouses, hospitals, or schools are equally relevant to the question of 
whether these policies truly disadvantage the implementation of federal law. And, just as in the preemption context, 
the federal government may have difficulty credibly arguing that such limitations severely undercut the efficacy of 
immigration enforcement or are necessary for enforcing the INA, given that DHS itself imposed similar constraints 
in the past. 
140 United States v. California, No. 26-926, 2026 WL 1088674, at *3, 6 (9th Cir. Apr. 22, 2026). 
141 Id. at *6. 
142 Id.  
143 Id. at *5. 
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“regulat[e] conduct that any ordinary citizen could perform” versus state polices that unlawfully “directly 

regulate[] conduct reserved to sovereigns.” Policies requiring judicial warrants for civil arrest could 

conceivably fall into either camp, perhaps depending in part on their precise wording. On the one hand, 

some policies are framed as granting private individuals protections or privileges from arrest. And, as 

noted earlier, civil arrest, as a concept, encompasses more than simply immigration arrests, and is rooted 

in forms of compulsory process that private actors can invoke, especially now.144 In that sense, they are 

perhaps more like traffic laws that apply to all persons, not just government qua government. On the 

other hand, the federal government’s chief objection to courthouse arrest policies is that these 

protections impact immigration enforcement, which is a sovereign prerogative that ordinary citizens 

cannot undertake. For that matter, so is seeking a judicial warrant, as the concept of “warrantless” entry 

applies only to those acting under color of law. 

State responses, accordingly, will likely vary depending on the direct regulation “test” their circuit 

employs. If a court continues to apply a test that, in the words of the Third Circuit, focuses on an “anti-

interference throughline,”145 states will have compelling arguments that so long as these policies leave 

open ample room for alternative modes of federal immigration enforcement, requiring ICE to obtain a 

judicial warrant for arrests at particular locations is analogous to the incidental burdens courts have 

largely countenanced. If a federal court repeats the Ninth Circuit’s reasoning in its recent identification 

decision, however, states will have to address the degree to which their policies chiefly target “ordinary,” 

as opposed to “sovereign,” acts.  

Discrimination 

The federal government may separately raise objections that certain state policies “discriminate” against 

federal actors—the second prong of the intergovernmental immunity standard.  

Discriminatory laws are simply those that single out federal functions or employees for special disfavored 

treatment.146 A recent Ninth Circuit decision is illustrative: there, the court struck down a County 

executive order that sought to bar local airfields from servicing ICE flights; as the panel explained, “[b]y 

burden[ing] federal operations, and only federal operations, the [County] Executive Order violates the 

anti-discrimination principle of the intergovernmental immunity doctrine.”147 But state policies need 

not—and arguably should not—focus on federal officials alone when limiting warrantless civil arrests. As 

several of the examples discussed in Part I reflect, many state policies protect “a person” or “any person” 

from warrantless civil arrest.148 Even if these laws predominantly apply to immigration arrests, they 

 

144 One early mechanism for civil arrest was “the writ of capias ad respondendum,” which “directed the sheriff to 
secure the defendant’s appearance by taking him into custody.” Murphy Bros. v. Michetti Pipe Stringing, Inc., 526 
U.S. 344, 350 (1999). Today, however, “the capias ad respondendum has given way to personal service of summons 
or other form of notice.” Int’l Shoe Co. v. Washington, 326 U.S. 310, 316 (1945). 
145 CoreCivic, Inc. v. Governor of N.J., 145 F.4th 315, 322 (3d. Cir. 2025). 
146 Id. 
147 United States v. King Cnty., 122 F.4th 740, 747, 757 (9th Cir. 2024) (internal citations and quotations omitted).  
148 See supra Part I.  
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should not constitute discrimination. The Supreme Court has made clear that a state law does not 

implicate the Supremacy Clause “just because it indirectly increases costs for the Federal Government, 

so long as the law imposes those costs in a neutral, nondiscriminatory way.”149  

More difficult questions arise around policies that apply only to particular contexts like “civil immigration 

enforcement” or “civil immigration arrests.” The federal government has sued Illinois over this language 

in a related context, arguing that the statute violates the anti-discrimination principle of 

intergovernmental immunity since the Act “expressly singles out for disfavored treatment officers who 

conduct ‘civil immigration enforcement,’ an area of law enforcement largely reserved to federal 

officers.”150  

Federal courts appear divided on whether laws specific to immigration enforcement discriminate against 

the federal government. The Supreme Court has explained that “[t]he State does not discriminate against 

the Federal Government and those with whom it deals unless it treats someone else better than it treats 

them.”151 Based on that instruction, several appellate decisions have reasoned that state laws referencing 

immigration do not necessarily discriminate against the federal government unless the federal 

government is treated worse than another similarly situated actor.152 Other courts, however, have taken 

a more functional approach to the doctrine, invalidating policies that appear to single out “federal 

immigration operations, based on the [jurisdiction’s] disagreement with federal policy.”153  

It is unclear whether, or how, the principle that states or localities have broader leeway to act as 

“proprietors” than as regulators may impact the discrimination analysis. On the one hand, a state or local 

decision to prohibit the use of city or state property for even a uniquely federal activity, like immigration 

enforcement, is likely protected under the Tenth Amendment regardless.154 But that is likely because such 

a “prohibition” is, in effect, a decision not to offer the federal government a benefit not offered to the 

general public—the federal government cannot compel states or localities to allow a specialized federal 

use of their property. On the other hand, courts may hesitate to endorse state action, even if 

“proprietary,” that singles out the federal government for disfavored treatment vis-à-vis the general 

public. As a related explainer discusses, states and localities may face uphill battles if they attempt to bar 

federal officials, like ICE, from using public sidewalks or roadways that are open to members of the 

public.155 That said, no court appears to have squarely addressed whether or when states acting as 

 

149 United States v. Washington, 596 U.S. 832, 839 (2022).  
150 See Complaint ¶¶ 90, 92, United States v. Illinois, No. 25-cv-2220 (S.D. Ill. Dec. 22, 2025). 
151 Washington v. United States, 460 U.S. 536, 544–45 (1983). 
152 See, e.g., McHenry Cnty. v. Kwame Raoul, 44 F.4th 581, 594 (7th Cir. 2022) (“The mere fact that the Act touches 
on an exclusively federal sphere is not enough to establish discrimination.”); United States v. California, 921 F.3d 
865, 881 (9th Cir. 2019) (explaining that intergovernmental immunity is “not implicated when a state merely 
references or even singles out federal activities in an otherwise innocuous enactment”). 
153 United States v. King Cnty., 122 F.4th 740, 757–58 (9th Cir. 2024). 
154 See Godar, supra note 28. 
155 Id. 
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“proprietors” remain subject to discrimination challenges, or whether property-based actions sidestep 

the intergovernmental immunity inquiry altogether. 

As with other aspects of the analysis, disputes over the discrimination prong of the doctrine may turn on 

specific drafting choices. Policymakers may wish to sidestep these questions through more universal 

language prohibiting warrantless civil arrests across contexts—especially since the concept of “civil arrest” 

historically encompassed far more than just immigration arrests.156  

III. Practical Considerations for State and Local Enforcement 
When states pass policies protecting their residents, the hope is that the federal government will choose 

to comply. But states and localities may wonder: what recourse do they have if a federal official violates 

a state policy limiting warrantless civil arrest? Several enforcement-related considerations bear 

emphasizing.    

First, many proposals or enactments allow individuals to bring an action for declaratory or injunctive 

relief—essentially a court order to force the federal government to comply with the state law. New York’s 

“Protect Our Courthouses Act,” for example, authorizes “a civil action for appropriate equitable and 

declaratory relief” where a person “has reasonable cause to believe a violation . . . has occurred or may 

occur.”157 The Attorney General may do the same.158 Other states have considered or enacted similar 

provisions.159 

Actions for injunctive relief are likely to proceed in federal court. As a threshold matter, it is unclear 

whether state courts possess the power to enjoin federal officials.160 And even if initially filed in state 

court, any enforcement action against a federal government employee will likely be removed to federal 

court, since a federal statute, 28 U.S.C. § 1442, allows federal officers acting in the course of their 

employment to remove state actions to federal court, so long as they can assert a “colorable federal 

defense.”161  

Once in federal court, states or localities may run into sovereign immunity barriers depending on the 

scope of the injunction sought. Generally, a plaintiff can only directly sue the United States or a federal 

 

156 As the Supreme Court has noted, “[w]hen the Constitution was adopted, arrests in civil suits were still common 
in America.” Long v. Ansell, 293 U.S. 76, 83 (1934). See supra, note 144. 
157 N.Y. Civ. Rights Law § 28.1(3)(a). 
158 Id. § 28.1(3)(b). 
159 See, e.g., S.209, 2026 Leg., Reg. Sess. (Vt. 2026). 
160 See William Baude, Jack Goldsmith, John F. Manning, James E. Pfander & Amanda L. Tyler, Hart and Wechsler’s 
The Federal Courts and the Federal System 585 (8th ed. 2025) (explaining how “[t]he Supreme Court has not yet 
decided whether state courts have jurisdiction to entertain injunction actions against federal officers” and that 
“[s]tate and lower federal court decisions are divided, but ‘[t]he weight of reasoned opinion . . . supports the general 
denial of such state court power’ to enjoin federal officers.” (quoting Martin Redish & Curtis Woods, Congressional 
Power to Control the Jurisdiction of Lower Federal Courts: A Critical Review and a New Synthesis , 124 U. Pa. L. Rev. 
45, 88–89 (1975))). 
161 Mesa v. California, 489 U.S. 121, 129 (1989); see Chevron USA Inc. v. Plaquemines Par., 146 S. Ct. 1052, 1059 
(2026) (outlining the history of the statute and its procedural requirements). 
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agency—like ICE or DHS—if Congress has waived sovereign immunity.162 Here, states and localities will 

likely point to the waiver of sovereign immunity in the Administrative Procedure Act (APA).163 Section 702 

of the APA provides that “[a]n action in” federal court “seeking relief other than money damages . . . shall 

not be dismissed nor relief therein be denied on the ground that it is against the United States or that the 

United States is an indispensable party.”164 Federal circuit courts have held that this language “operates 

as a general waiver of sovereign immunity for actions seeking nonmonetary relief against agencies”—

even when the cause of action (the basis for the claim) originates outside the APA.165 

While it is not entirely clear whether this waiver extends to state-law actions, recent decisions suggest 

that it does. In the Texas case discussed in Part II, for instance, the Fifth Circuit held that the APA’s waiver 

allows state common-law tort claims to proceed in federal court, holding that “[a]n action in” federal 

court means any action, not just federal claims.166 At least two other circuits have reached similar 

conclusions, allowing state-law claims to advance because of the APA’s waiver.167 But, as another 

explainer describes, “this application of the waiver to state tort claims remains under-litigated and 

contested.”168  

Injunctive relief against individual federal officers may also be possible, subject to the potential 

intergovernmental immunity arguments discussed in Part II. For centuries, the Supreme Court has 

recognized that “in a proper case, relief may be given in a court of equity . . . to prevent an injurious act 

by a public officer.”169 Such litigation against federal officers typically involves claims that they violated 

 

162 F.D.I.C. v. Meyer, 510 U.S. 471, 475 (1994). 
163 5 U.S.C. § 702. Other statutes also provide waiver in specific types of cases, like those that “authorize a petition 
in a federal court of appeals to set aside an administrative order.” Hart and Wechsler’s The Federal Courts and the 
Federal System, supra note 160, at 1341. 
164 5 U.S.C. § 702. 
165 Braden Currey, Rationalizing the Administrative Record for Equitable Constitutional Claims, 133 Yale L.J. 2017, 
2021 (2024); Perry Cap. LLC v. Mnuchin, 864 F.3d 591, 620 (D.C. Cir. 2017) (“We have ‘repeatedly’ and ‘expressly’ 
held in the broadest terms that ‘the APA’s waiver of sovereign immunity applies to any suit whether under the APA 
or not.’” (quoting Trudeau v. FTC, 456 F.3d 178, 186 (D.C. Cir. 2006))); Puerto Rico v. United States, 490 F.3d 50, 57–
58 (1st Cir. 2007) (“[The] waiver is for all equitable actions for specific relief against a Federal agency or officer acting 
in an official capacity, and thus applies to any suit whether under the APA or not.” (cleaned up)); Warin v. Dir., Dep’t 
of Treasury, 672 F.2d 590, 591 (6th Cir. 1982) (“We find that the amended 5 U.S.C. s 702 operates as a waiver of the 
sovereign immunity defense available under Section 1331.”). 
166 Texas v. U.S. Dep’t of Homeland Sec., 123 F.4th 186, 200 (5th Cir. 2024) (“We cannot rewrite § 702 to say ‘a 
federal action’ when Congress only wrote ‘an action.’”). 
167 See Perry Cap. LLC, 864 F.3d at 620 (“Treasury’s argument that § 702 does not waive its immunity from suit for 
state law claims is foreclosed by our precedent.”); Treasurer of New Jersey v. U.S. Dep’t of Treasury, 684 F.3d 382, 
400 n.19 (3d Cir. 2012) (“[W]e see no support for the distinction that the Government makes between federal and 
state law in either the text or the history of section 702.”). 
168 See Godar, supra note 28. 
169 Carroll v. Safford, 44 U.S. (3 How.) 441, 463 (1845); see also Armstrong v. Exceptional Child Ctr., Inc., 575 U.S. 320, 
327 (2015) (discussing the history of injunctive relief issued against federal actors). 
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federal law, but if a state law accords with the Supremacy Clause, injunctive relief might be a viable 

enforcement option.   

Second, some state policies threaten criminal penalties. Another proposed New York statute, for example, 

declares that “[i]t is a contempt of the court and false imprisonment for any person to willfully violate [the 

statute] by executing an arrest prohibited.”170 When faced with criminal prosecution, federal officers 

can—and almost certainly will—invoke something called Supremacy Clause immunity.171 Application of 

this doctrine is highly fact-specific and would arise as an individual defense once a state or locality initiates 

prosecution. Despite some recent statements from federal officials suggesting otherwise, there is no 

categorical bar to state investigations or prosecutions of federal officers, and federal government 

employees do not possess absolute immunity for actions taken on the job.172 Instead, as discussed in a 

related explainer, the key inquiry in any Supremacy Clause immunity dispute is whether the officer’s 

challenged actions were (a) authorized by federal law and (b) “necessary and proper” in fulfilling the 

official’s federal duties.173 In practice, this inquiry will overlap heavily with arguments of preemption and 

intergovernmental immunity discussed Part II. If an officer’s actions are unauthorized, unlawful, or 

unnecessary to achieve federal policy, a state prosecution poses no Supremacy Clause problem because 

it does not undermine the implementation of federal law. The INA’s scope is obviously integral to that 

inquiry. 

Third, many proposals authorize injured individuals to bring a claim for money damages against federal 

officials. While not precluded entirely, state-law suits seeking monetary damages often must go through 

the procedures outlined in the Federal Torts Claims Act (FTCA).174 Congress has made the FTCA the 

“exclusive” remedy “for injury or loss of property, or personal injury or death arising or resulting from the 

negligent or wrongful act or omission of any employee of the Government while acting within the scope 

of his office or employment.”175 Unfortunately for litigants, the FTCA comes with “significant exceptions 

and limitations” that can make recovery challenging: it requires individuals to make a timely application 

for administrative settlement before suing; precludes punitive damages; and does not allow for jury 

 

170 S. 4121, 2025–26 Leg., Reg. Sess. (N.Y. 2025); N.Y. Penal Law §§ 135.05, 10 (providing that false imprisonment is 
a crime punishable by one to four years). 
171 See Bryna Godar, Can States Prosecute Federal Officials?, State Democracy Rsch. Initiative (2025), 
https://statedemocracy.law.wisc.edu/our-work/can-states-prosecute-federal-officials.  
172 See Bryna Godar, Are Federal Officials Immune From State Prosecution?, Lawfare (Nov. 6, 2025), 
https://perma.cc/M6DT-YCA4. 
173 See, e.g., Wyoming v. Livingston, 443 F.3d 1211, 1229–30 (10th Cir. 2006) (dismissing state trespass claim against 
wildlife officers because they had an “objectively reasonable and well-founded” belief that they were on public land 
when conducting wolf collaring). 
174 See 28 U.S.C. § 2671; id. § 2679(b)(1); see also Harrison Stark, Explainer: State-Created Damages Remedies Against 
Federal Officials, State Democracy Rsch. Initiative (2026), https://statedemocracy.law.wisc.edu/our-work/state-
created-damages-remedies-against-federal-officials/.  
175 28 U.S.C. § 2679(a)–(b)(1). 

https://statedemocracy.law.wisc.edu/our-work/can-states-prosecute-federal-officials
https://perma.cc/M6DT-YCA4
https://statedemocracy.law.wisc.edu/our-work/state-created-damages-remedies-against-federal-officials/
https://statedemocracy.law.wisc.edu/our-work/state-created-damages-remedies-against-federal-officials/
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trials.176 It also includes carveouts preventing recovery from certain acts, including when officers perform 

“discretionary functions.”177  

It is not clear whether, or how, the FTCA would apply to state causes of action for damages premised on 

warrantless arrests or entry at sensitive locations. Much depends on drafting: Vermont’s proposal, for 

example, authorizes “a civil action for false imprisonment.”178 Such a claim against an ICE officer would 

appear to fall within the FTCA’s ambit.179 One potential response for states or localities looking to avoid 

the FTCA’s exclusivity is to argue that, by requiring judicial warrants, these policies merely implement the 

Fourth Amendment. As another explainer discusses in more detail, the Westfall Act creates a carveout to 

the FTCA’s exclusivity for “a civil action against an employee of the Government . . . which is brought for 

a violation of the Constitution of the United States.”180 The scope of this carveout is uncertain and 

contested, but there are strong arguments based in text, history, and background principles of federalism 

that it allows for state-created constitutional torts against federal officials.181 There may be opportunities 

for states to rely on the Fourth Amendment and craft remedies for sensitive-location arrests in such a way 

as to test this carveout. And even for remedies that are channeled into the FTCA, the statute is not an 

absolute bar for recovery. 

Fourth, at least one proposal, which has been introduced in Massachusetts, provides that an injured party 

“may apply for a writ of habeas corpus if such person has reasonable cause to believe that a civil arrest in 

violation of this section has occurred.”182 If enacted, it is not entirely clear how a state habeas remedy 

would function for those unlawfully detained by ICE. A nineteenth century Supreme Court decision—

Tarble’s Case—stands for the proposition that state courts lack habeas jurisdiction over individuals in 

federal detention.183 Although Tarble’s reasoning has long puzzled federal courts scholars184 and some 

 

176 Hart and Wechsler’s The Federal Courts and the Federal System, supra note 160, at 1345; see, e.g., Martin v. 
United States, 605 U.S. 395, 400–03 (describing these limitations).  
177 Martin, 605 U.S. at 396; Adam Liptak & Devlin Barrett, Unlike Trump, Most Who Seek Money for Official 
Misconduct Face Long Odds, N.Y. Times (Oct. 23, 2025), https://archive.is/oV9QY; see generally Stephen L. Nelson, 
The King’s Wrongs and the Federal District Courts: Understanding the Discretionary Function Exception to the Federal 
Tort Claims Act, 51 S. Tex. L. Rev. 259 (2009) (analyzing application of the discretionary function exception from 1946 
and 2007); Gregory Sisk, Recovering the Tort Remedy for Federal Official Wrongdoing, 96 Notre Dame L. Rev. 1789, 
1806–31 (2021) (calling for revisions to the FTCA, including narrowing the discretionary function exception). 
178 S.209, 2026 Leg., Reg. Sess. (Vt. 2026). 
179 While the FTCA generally precludes suits based on intentional torts, including false imprisonment, it contains a 
“law enforcement proviso” that channels intentional tort claims against law enforcement into the FTCA’s exclusivity 
provisions. See 28 U.S.C. § 2680(h); see generally Millbrook v. United States, 569 U.S. 50 (2013).   
180 28 U.S.C. § 2679(b)(2). In fact, some scholars even argue that the Westfall Act’s carveout seems to “encompass 
common law claims in cases where the defendant has violated the Constitution,” not simply constitutional causes of 
action. See Carlos M. Vázquez & Stephen I. Vladeck, State Law, the Westfall Act, and the Nature of the Bivens 
Question, 161 U. Pa. L. Rev. 509, 572 (2013). 
181 Stark, supra note 174. 
182 H.B. 5050, 2026 Leg., Reg. Sess. (Mass. 2026). 
183 80 U.S. (13 Wall.) 397, 411–12 (1872). 
184 See, e.g., Steve Vladeck, Bonus 209: State Courts and Federal Prisoners, One First (Feb. 12, 2026), 
https://bit.ly/3RxTLGZ (describing Tarble’s “constitutional puzzle”). 

https://archive.is/oV9QY
https://bit.ly/3RxTLGZ
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have called for its reconsideration,185 its holding is considered well-settled. Given Tarble’s status, states 

may wish to focus on remedies that deter arrests or make individuals whole after-the-fact, as opposed to 

voiding federal detention itself. 

Conclusion 
States are increasingly looking to curb warrantless civil arrests at locations like courthouses, hospitals, 

schools, or daycares. There is little question these policies will result in litigation, with the federal 

government vehemently defending its authority to enforce the INA where and how it desires. The 

Constitution, however, recognizes that states retain substantial authority to ensure the health, safety, and 

wellbeing of their residents, even in a predominantly federal arena like immigration enforcement. States 

have strong arguments that this authority includes requiring judicial warrants for civil arrests at sensitive 

locations.  

 

185 See, e.g., Todd E. Pettys, State Habeas Relief for Federal Extrajudicial Detainees, 92 Minn. L. Rev. 265, 294–307 
(2007). 
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