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It took six months to declare a winner in the 2024 North Carolina Supreme Court race between
incumbent Allison Riggs, a Democrat, and challenger Jefferson Griffin, a Republican.! The initial
results had Riggs beating Griffin by less than 750 votes out of 5.5 million cast—a margin of less
than 0.02%.2 State election officials confirmed these results, first through a full, statewide
recount and then through a partial recount, both of which were completed by mid-December—
just over a month after the election.® But Griffin then formally challenged the results through a
state law process called an “election protest.”* The protest was promptly dismissed by election
officials, but Griffin appealed, which blocked election officials from certifying Riggs as the winner
and led to several months of litigation in state and federal courts.> The dispute ended in May
2025 only when a federal judge ordered state officials to certify the election, prompting Griffin
to concede.®

Election protests, or “election contests” as they are more often called, play an important role in
the democratic process.” Typically filed in state court, election contests provide a formal

! See Eduardo Medina, Republican Gives Up Fight to Overturn Defeat in N.C. Judicial Race, N.Y. Times (May
7, 2025), https://www.nytimes.com/2025/05/07/us/politics/north-carolina-supreme-court-gop-
concession.html.

2See Emily Lau, Explainer: North Carolina Supreme Court Election Protest, State Democracy Rsch. Initiative
(Feb. 21, 2025), https://statedemocracy.law.wisc.edu/featured/2024/explainer-north-carolina-
supreme-court-election-protest/.

31d.

4Seeid.

5 See id; see also Erin Geiger Smith, Griffin Concedes to Riggs, Ending Six-Month Dispute Over North
Carolina Supreme Court Election, State Ct. Rep. (May 8, 2025), https://statecourtreport.org/our-
work/analysis-opinion/griffin-concedes-riggs-ending-six-month-dispute-over-north-carolina.

6 See Medina, supra note 1; see also Geiger Smith, supra note 5.

7 See, e.g., Joshua A. Douglas, Procedural Fairness in Election Contests, 88 Ind. L.J. 1, 4 (2013) ("An
‘election contest’ occurs once the election goes past the regular administrative procedures of counting
the votes and conducting a recount. That is, an election contest is remedial in nature, in which a losing
candidate seeks to have the certified result overturned because of an election irregularity.”).
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mechanism for disputing election results.® They allow aggrieved candidates and, in some states,
voters to present evidence of election irregularities or illegal behavior that could warrant
overturning the outcome or even ordering a new election. And because they follow other post-
election procedures, like the initial count and any recounts, contests serve as a final safeguard of
electoral integrity and help legitimize election results.

While election contests serve an important role, they do not always conclude quickly, as North
Carolina’s experience demonstrates. Prolonged election contests—and particularly those that
extend beyond the start of the term of office at issue—can have real costs. They risk drawing out
elections and undermining public confidence in the results.® They can also leave citizens without
representation.” In North Carolina, Riggs was able to continue serving on the supreme court while
the contest played out due to a state “holdover” law allowing incumbents to remain in office until
a winner is declared and sworn in." But lengthy contests can block non-incumbents who win at
the ballot box from taking office. That is what happened to Minnesota’s Al Franken, who won his
2008 U.S. Senate race by a few hundred votes. A contest brought by his opponent prevented
Franken from being sworn in until July 2009—eight months after the election—leaving Minnesota
with only one senator during that time."

Moreover, the potential to prevent winning candidates from taking office creates a perverse
incentive for losing candidates to prolong their election contests, even if their contests have little
merit. Some observers have raised this particular concern in the context of the upcoming 2026
Congressional midterm elections.” This is because nothing in federal law requires states to certify
the results of their congressional elections by a specific date," yet House rules provide that only
candidates whose certificates of elections are on file with the House Clerk when the new

8 See id.

91d. at 36; Joshua A. Douglas, Discouraging Election Contests, 47 U. Rich. L. Rev. 1015, 1024-27 (2013). For
examples of such negative consequences in the context of North Carolina’s 2024 Supreme Court election,
see Doug Bock Clark, North Carolina Supreme Court Blocked a Certification of a Justice’s Win. Activists
Fear It's “Dangerous for Democracy.”, ProPublica (Jan. 8, 2025),
https://www.propublica.org/article/north-carolina-supreme-court-election-certification-blocked;
Common Cause North Carolina, The People v. Griffin. Defending 60,000 NC Voters,
https://www.commoncause.org/north-carolina/griffin/ (collecting commentary on the protest of North
Carolina’s 2024 Supreme Court election).

19 See Douglas, Discouraging Election Contests, supra note 9 at 1026-27.

' See Lau, supra note 2; Shea Denning, Justice Riggs, Seat 6, and Holdover Status, N.C. Crim. L. (Jan. 16,
2025), https://nccriminallaw.sog.unc.edu/2025/01/16/justice-riggs-seat-6-and-holdover-status/.

2 Mark Zdechlik, Franken Takes Oath of Office, Joins Senate, MPR News (July 7, 2009),
https://www.mprnews.org/story/2009/07/07/franken-takes-oath-of-office-joins-senate.

B E.g., Steve Posner, How Trump Can Keep the House Without Winning the Midterms, S.F. Chron. (Jan. 7,
2026), https://www.sfchronicle.com/opinion/openforum/article/trump-house-mike-johnson-
republicans-midterms-21281452.php.

4 By contrast, federal law was amended in 2022 to require states to resolve any election contests of
presidential elections by early December. See 3 U.S.C. § 5.
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Congress convenes on January 3, 2027 are eligible to vote for Speaker.® The concern is that
unresolved contests as of that date could block the winning candidates from participating in the
Speaker vote, potentially preventing the party that wins the most seats in the election from
actually controlling the chamber.

These examples highlight a critical vulnerability: while state election laws commonly impose
deadlines for commencing election contests, few impose deadlines for resolving them or
establish procedures to expedite appeals. This creates the potential for exactly the kind of
prolonged uncertainty experienced in North Carolina and Minnesota, or the strategic delays that
could affect Congressional races.

This Explainer examines these gaps and considers how state courts—which are central players in
election contests—can help to ensure that elections are timely resolved. Part | surveys state
statutory frameworks for election contests (or equivalent) with an emphasis on questions of
timing. Part Il then examines state supreme courts’ constitutionally grounded supervisory and
rulemaking powers, which authorize the courts to manage and establish procedures for their
states’ judiciaries—and explains steps that some high courts have already taken to ensure that
election litigation is resolved expeditiously. And Part Il explores some of the specific
considerations and options that warrant attention as courts consider whether and how to use
their powers to set parameters for election contests—and perhaps streamline processes for other
election-related cases as well.

I. Statutory Timelines for Resolving Election Contests

Nearly every state has created, by statute, an election contest process for formally challenging
election results; a few instead utilize quo warranto actions.” But the laws governing these
contests vary from state to state and even within a single state, depending on the office atissue
and whether it is a primary or general election.” This Part examines how state laws differ
regarding when contests must be filed, how quickly they must be decided, and what appeals are
available. This piece excludes state laws concerning presidential election contests because the
federal Electoral Count Reform Act of 2022 (ECRA) requires states to resolve such contests by
a uniform deadline before the Electoral College meets.” For all other races, however, a clear
pattern emerges: most states require prompt filing of contests, but far fewer require prompt
resolution or expedite the appellate process.

1> See Posner, supra note 13 (citing 2 U.S.C. § 26; 1 Lewis Deschler, Deschler’s Precedents of the U.S. House
of Representatives, Chapter 2, § 2, p.89).

16 See Douglas, Procedural Fairness in Election Contests, supra note 7 at 5-34.

7 Seeid.

18 See 3 U.S.C. § 5(a)(1). This piece also does not discuss how post-election litigation can end up in federal
court, as the rules and doctrines that authorize and constrain federal court involvement are largely
independent of state procedural frameworks for election contests.
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A. Commencing Contests

The vast majority of states with election contests for non-presidential races impose relatively
prompt deadlines for commencing them.” Filing deadlines typically range from a few days to
about 40 days after election results are certified, though some states measure the deadline from
the date of the election rather than from certification of the results.?® Such deadlines ensure that
challenges are brought quickly, preventing candidates from sitting on potential claims and
encouraging prompt resolution of electoral disputes.? But filing deadlines are only part of the
equation. Without corresponding deadlines for resolution, there is a risk that even promptly filed
contests can stretch on for months.

B. Resolving Contests
While nearly every state requires prompt filing of election contests, few have laws requiring
prompt resolution once litigation begins. In many states contests simply proceed at the discretion
of the tribunal. North Carolina exemplifies the risks of this approach: with no statutory deadline
for resolution, the 2024 Supreme Court contest lasted six months, ending only when a federal
court ordered certification.

Other states provide some guidance but stop short of hard deadlines for resolving contests. This
sometimes comes in the form of aspirational language directing tribunals to prioritize contests
over other matters or to resolve them “as soon as possible” (or equivalent), leaving considerable
discretion in practice.?” Other times, laws establish procedural milestones, such as requiring
hearings within specified timeframes or limiting adjournments, without mandating when final

19 See Douglas, Procedural Fairness in Election Contests, supra note 7 at 34-35.

20 E.g., Ala. Code § 17-16-49; Alaska Stat. § 15.20.550; Ariz. Rev. Stat. § 16-673; Cal. Elec. Code § 16401;
Colo. Rev. Stat. § 1-11-213; Conn. Gen. Stat. § 9-324; Del. Code tit. 15, § 5945; Fla. Stat. § 102.168; Ga.
Code § 21-2-524; Haw. Rev. Stat. § 11-174.5; Idaho Code § 34-2008; 10 lll. Comp. Stat. 5/23-20; Ind. Code
§ 3-12-11-2; lowa Code § 61.3; Kan. Stat. § 25-1439; Ky. Rev. Stat. & 120.155; La. Stat. § 1405; Md. Code,
Elec. Law § 12-202; Mass. Gen. Laws ch. 54, § 134; Minn. Stat. § 209.021; Miss. Code § 23-15-927; Mo. Rev.
Stat. § 115.577; Mont. Code § 13-36-102(1); Neb. Rev. Stat. § 32-1102; Nev. Rev. Stat. § 293.413; N.J. Stat.
§19:29-3; N.M. Stat. § 1-14-3; N.Y. Elec. Law § 16-106; N.C. Gen. Stat. § 163-182.9; N.D. Cent. Code § 16.1-
16-04; Ohio Rev. Code § 3515.09; Okla. Stat. tit. 26, § 8-109; Or. Rev. Stat. § 258.036(1); 25 Pa. Cons.
Stat. § 3456; S.C. Code § 7-17-260; S.D. Codified Laws § 12-22-5; Tenn. Code § 2-17-105; Tex. Elec. Code
§ 232.008; Utah Code § 20A-4-403; Vt. Stat. tit. 17, § 2603; Va. Code § 24.2-808; Wash. Rev. Code §
29A.68.013; W. Va. Code § 3-7-1; Wyo. Stat. § 22-17-102. See also Douglas, Procedural Fairness in Election
Contests, supra note 7 at 34-35. Two notable outliers are Colorado and Montana. In Colorado, contests
for state officers must be filed between the sixth and tenth legislative days of the first session of the
general assembly after the day of the election, Colo. Rev. Stat. § 1-11-205, while in Montana, certain
contests can be filed as late as one year after the election, Mont. Code § 13-36-102.

2 See Douglas, Procedural Fairness in Election Contests, supra note 7 at 35.

2 F.g., Ala. Code § 17-16-56; Ark. Code & 7-5-802(b); Haw. Rev. Stat. § 11-173.5(b); Mont. Code § 13-36-
206; N.D. Cent. Code § 16.1-16-06; Ohio Rev. Code & 3515.11; Or. Rev. Stat. § 258.055; Va. Code § 24.2-
810; see also Douglas, Procedural Fairness in Election Contests, supra note 7 at 35 (discussing similar
provisions).
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resolution must occur.? Although these approaches attempt to encourage prompt resolution of
election contests, they offer no guarantees.

Meanwhile, only a handful of states’ laws impose hard deadlines for resolving contests. Louisiana,
for instance, requires trial courts to begin the contest within four days of the suit’s filing and to
issue judgment within 24 hours of the trial’'s conclusion.?* Arizona, California, and Connecticut
provide similar but slightly longer timelines.?® And Minnesota requires state legislative contests
to conclude by the start of the legislature’s next session following the election.? Thus, while clear
statutory deadlines for resolving contests are possible, only a small minority of states have them.

C. Appellate Review
Another major factor that influences how long election contests last is the availability and
procedures for appellate review. Most states provide some form of appellate review, but most
lack statutory requirements to expedite appeals, creating risk of prolonged litigation.

As an initial matter, not every state provides for appellate review of election contest decisions. In
some states, contests over certain races are filed directly with tribunals that serve as final
decision-makers, foreclosing any appeal. Such tribunals are typically either the state supreme
court or state legislature, with the latter often deciding contests for state legislative seats and
sometimes contests for statewide executive offices.?” Most states, however, have a lower court
or a non-judicial body serve as the initial tribunal for contests and provide appellate review for at
least some combination of local, state, and federal races.?®

2 Ark. Code § 7-5-802(a); Fla. Stat. § 102.168; Ga. Code & 21-5-525; lowa Code & 61.9; Kan. Stat. § 25-
1446; Ky. Rev. Stat. § 120.165; Minn. Stat. § 209.065; N.J. Stat. § 19:29-4; Ohio Rev. Code §§ 3515.10,
3515.11; Tenn. Code § 2-17-106(a); Utah Code § 20A-4-404; Vt. Stat. tit. 17, § 2603; Wash. Rev. Code §
29A.68.040; Wyo. Stat. § 22-17-103.

24 La. Stat. §18:1409.

2 Ariz. Stat. § 16-676; Cal. Elec. Code § 16603; Conn. Gen. Stat. § 9-324.

26 Compare Minn. Stat. § 209.10, Subd. 3, with Minn. Stat. § 209.045, Minn. Stat. § 209.065, Minn. Stat. §
209.07, and Minn. Stat. § 209.12.

2 For examples of contest proceedings in which a state supreme court serves as the sole tribunal, see Haw.
Rev. Stat. § 11-174.5; Idaho Code § 34-2004 (judicial offices); 10 lll. Comp. Stat. 5/23-1.2a (statewide
executive offices); Mo. Stat. § 115.555 (statewide executive offices); Neb. Rev. Stat. § 32-1117. For
examples of contest proceedings in which a state legislature serves as the sole tribunal, see Ala. Code §
17-16-65 (Governor, Secretary of State, Auditor, Treasurer, Attorney General, Commissioner of
Agriculture and Industries, justices of the Supreme Court, or judges of the courts of appeals); Colo. Rev.
Stat. § 1-11-207 (state officers); Fla. Stat. § 102.171 (legislators); Ida. Code & 34-2103 (legislators and
statewide executive offices); Ky. Rev. Stat. § 120.215 (legislators); Mo. Rev. Stat. § 115.563 (legislators);
Tenn. Code § 2-18-101 (governor); Tenn. Code § 2-17-102 (legislators); Tex. Elec. Code § 221.002(b)-(d)
(statewide executive offices and legislators); Va. Code § 24.2-803 (legislators); Va. Code § 24.2-804
(statewide executive officers); W. Va. Code § 3-7-2 (governor).

2 For examples of contest proceedings in which trial courts or panels of trial court judges serve as the initial
tribunal, see Ala. Code § 17-16-56 (county and municipal officers); Alaska Stat.§ 15.20.550 (non-legislative
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Among states that provide appellate review, the appellate path varies—and this variation affects
timing. A small number of states—eight—do not have intermediate appellate courts, simplifying
the appellate path.? But among states with intermediate appellate courts, some require appeals
to proceed through each level—first to an intermediate appellate court, then to the state
supreme court*°—while others allow the losing party to bypass the intermediate level and appeal
directly to the supreme court.® Contests subject to multiple layers of review can take much
longer than those with a single appeal to the highest court.

Just as important as appellate structure is whether states have established expedited
procedures for appeals. While several states have enacted such procedures, they remain the
exception rather than the rule.® Georgia, for instance, requires that an appeal of a trial court’s
ruling in an election contest be filed within 10 days of the ruling, rather than the typical 30 days
for other civil cases.®® Louisiana compresses timelines further, requiring an appeal of a trial
court’s decision to the intermediate court of appeals within 24 hours and requiring an appeal of
an appellate court’s decision to the supreme court within 48 hours.** Other states direct
appellate courts to prioritize the appeal without imposing hard deadlines.®

But most states lack such specialized procedures. In these jurisdictions, appeals of contests
proceed according to ordinary appellate timelines, which can extend for months. When combined
with multiple appellate layers, the lack of expedited procedures creates a substantial risk of

offices); Ariz. Rev. Stat. & 16-672 (statewide offices and ballot measures); Del. Code tit. 15 § 5945 (non-
legislative offices); Fla. Stat. § 102.168 (non-legislative offices and statewide ballot measures); Ga. Code
§ 21-2-524; lowa Code § 61.1 (state offices other than governor and lieutenant governor); Tex. Elec. Code
§ 221.002(e) (non-statewide and non-legislative offices); Va. Code § 24.2-806 (local offices); Wyo. Stat.
§ 22-17-102 (non-legislative offices). For examples of contest proceedings in which a non-judicial body,
other than a legislature, serves as the initial tribunal, see Ind. Code §§ 3-12-10-1-3-12-10-18 (a commission
consisting of the secretary of state and a designee from each major political party); N.C. Gen. Stat. § 163-
182.9 (county board of elections); S.C. Code § 7-17-250 (county and state boards of canvassers); Wis.
Stat. § 9.01(6)(a) (county board of canvassers or state election commission).

2 These states are Delaware, Maine, Montana, New Hampshire, Rhode Island, South Dakota, Vermont, and
Wyoming. Cf. Council of State Governments, The Book of the States Table 5.2 (2023), available at
https://bookofthestates.org/tables/2023-5-2/.

30 E.g., Cal. Elec. Code §16900; Ga. Code § 21-2-528; Idaho Code § 34-2006 (local offices); Ind. Code §
3-12-10-18; Ky. Rev. Stat. § 120.175; La. Stat. § 1409; Mo. Stat. § 115.597; Or. Rev. Stat. § 258.085.

STE.g., Ala. Code §17-16-61; Colo. Rev. Stat. § 1-11-214 (county and nonpartisan elections); Conn. Gen. Stat.
§ 9-325 (state offices); Idaho Code & 34-2025 (for appeals of contests brought in a state trial court); 10
lll. Comp. Stat. 5/23-1.10a (statewide offices); lowa Code § 61.12; Kan. Stat. § 25-1450; Md. Code, Elec.
Law & 12-204; Miss. Code § 23-15-933; N.M. Stat. § 1-14-5; N.D. Cent. Code § 16.1-16-09; Ohio Rev. Code
§ 3515.15.

32 F.g., Ala. Code § 17-16-61; Ga. Code § 21-2-528; La. Stat. § 1409; Md. Code, Elec. Law § 12-204; Wash.
Rev. Code § 29A.68.120.

33 Compare Ga. Code § 21-2-528, with Ga. Code § 5-6-38.

34 La. Stat. § 14009.

3 E.g., Or. Rev. Stat. § 258.085.
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prolonged litigation—particularly in close races where losing candidates have an incentive to
pursue all available appeals.

Il. The Supervisory and Rulemaking Powers of State Supreme
Courts

Legislative action may be the most obvious way to address the gaps in states’ election contest
procedures identified in Part I. But it is not the only way, and it may not even be the best way.
Lawmakers might reasonably be reluctant to dictate timelines to independent adjudicators, and
adjudicators themselves may have the best sense of what deadlines are realistic. Using their
supervisory and rulemaking powers, state supreme courts can play an important role in averting
prolonged election contests. This Part discusses these powers and examines how some supreme
courts have already used them to encourage the timely resolution of election litigation.

A. Supervisory Power

The first of these constitutional tools is the supervisory power—state supreme courts’ authority
to oversee the administration of justice in their states’ courts.®® Every state high court claims this
authority, typically through explicit constitutional provisions or by inference from their role as
head of the judicial branch.®” And unlike traditional adjudicative or appellate powers, the
supervisory power operates independently of specific cases or controversies, enabling supreme
courts to proactively address potential obstacles to the proper administration of justice in their
states.’®

State supreme courts regularly invoke their supervisory power to address a range of issues. Many
applications are managerial, like overseeing judiciary personnel, controlling lower courts’
workloads, and supervising courts’ general operations.®® But supreme courts also regularly use
their supervisory power for broader purposes, including to improve state legal processes in an
array of ways.*°

Election contests present a particularly apt use of supervisory power. Such litigation can disrupt
democratic processes if not resolved quickly, but because these time pressures are foreseeable,
they can be planned for in advance. Through supervisory power, courts can establish procedures
that will apply uniformly if and when contests arise.” Moreover, because election contests often

36 See Adam B. Sopko, The Supervisory Power of State Supreme Courts, 98 S. Cal. L. Rev. 1543, 1551-54
(2025).

37 Id. at 1553-56 (surveying the constitutional and statutory bases for state supreme courts’ supervisory
powers).

38 See id. at 1575-82.

39 Seeid. at 1546-47.

40 Id. at 1547.

4 See id. at 1574-75 (surveying state supreme courts’ use of the supervisory power to oversee complex
litigation).
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require coordination among courts, election officials, and other actors, the supervisory power's
flexibility allows supreme courts to prepare a coordinated response for the judiciary as a whole.*?
Especially in a hyper-partisan environment, establishing clear procedures and expectations
beforehand, rather than developing them on the fly as a contest unfolds, can also help to avoid
accusations of bias toward a particular candidate or political party.

The Arizona Supreme Court provides an example of how supervisory power can ensure timely
resolution of election contests. Going into the 2024 election, Arizona law already imposed a
relatively accelerated timeline for contests: a hearing must be set within ten days of filing, and
judgment must be pronounced within five days after the hearing.*® State law also required trial
courts to play a role in automatic recounts, including entering orders when election officials
certified that recounts were needed and later receiving and announcing the results.** Despite
this existing framework, Arizona Chief Justice Ann Timmer—perhaps motivated by the state’s
experience with multiple high-profile election contests in 2020 and 2022%°—determined that
additional measures were necessary.

In October 2024, Chief Justice Timmer invoked the court's supervisory power to issue
Administrative Order 2024-199, declaring that the administration of justice requires giving
priority to post-election proceedings.*® Among other provisions, the order required trial courts
to schedule proceedings so that appealable judgments would be issued in time for consideration
of any appeals and potential remands, including a firm deadline for presidential elector contests
to ensure compliance with the federal ECRA.*” The order also went beyond simply mandating
speed: it instructed trial courts to coordinate with election officials and their clerks to be ready
for any recounts, and it authorized relief for judges who might miss mandatory deadlines in other
cases due to their election-related workload.*® No major election contests were ultimately filed
in Arizona following the 2024 election, but the order demonstrates the court’s readiness to
handle such disputes had they arisen.

42 See id. at 1572-74,1580-82 (surveying state supreme courts’ use of the supervisory power to engage
with other branches of government).

43 Ariz. Rev. Stat. § 16-676.

44 Ariz. Rev. Stat. §§ 16-662, 16-663, 16-665.

45 Cf. Kiera Riley, Courts Prepare for Influx of Election Challenges, Legal Questions Remain, Ariz. Cap. Times
(Oct. 18, 2024), https://azcapitoltimes.com/news/2024/10/18/courts-prepare-for-influx-of-election-
challenges-legal-questions-remain/.

46 Ariz. Sup. Ct., Admin. Ord. No. 2024-199, In the Matter of: Priority for Adjudication of Post-General
Election Judicial Proceedings (Oct. 15, 2024),
https://www.azcourts.gov/Portals/0/22/admorder/Orders24/2024-
199.pdf?ver=_JiGm7TAIbFX99zsAUfNVg%3D%3D.

71d. at1-2.

48 Id.
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The Michigan Supreme Court offers another example of supervisory power supporting orderly
resolution of election litigation. In September 2020, the court issued Administrative Order 2020-
20 to "promote the efficient and timely disposition of election-related litigation.”*° (The court
has re-circulated the order ahead of subsequent elections.*°) As that broad language indicates,
the order is not limited to election contests but applies to other election cases as well. Much of
the order focuses on establishing communications protocols. Any election complaint must be
immediately reported to several key state officials: the supreme court clerk, the director of
elections, the governor's chief legal counsel, and, when the complaint involves the state or its
subdivisions, the attorney general’s office. Additionally, trial court chief judges must provide the
supreme court with case details, including the assigned judge’s contact information, a brief
statement of the issues, and an electronic copy of any final order. And the intermediate appellate
court must publish guidance on after-hours contact procedures and emergency appellate relief.

Going further, the State Court Administrative Office’s Trial Court Administration Reference
Guide, which is issued pursuant to a court rule and is binding on Michigan trial courts,* adds one
more procedural step that could significantly expedite election litigation: before issuing any order
or opinion regarding election procedures, trial courts must inform the supreme court clerk of the
lawsuit so the supreme court can decide whether to certify and directly answer the controlling
legal question(s).>> However, if the supreme court declines to certify the question, the procedure
requires the trial court to “proceed in handling the case without delay” and, in accordance with
Order 2020-20, notify the supreme court clerk when it disposes of the case.>® Michigan's multi-
layered approach demonstrates how the supervisory power enables state supreme courts to
facilitate the orderly and expeditious resolution of election-related disputes.

B. Rulemaking Power
State supreme courts’ rulemaking power offers a complementary tool. This authority enables
supreme courts to prescribe uniform rules of practice and procedure for their court system,

49 Mich. Sup. Ct., Admin. Ord. No. 2020-20, Administrative Order Regarding Election-Related Litigation
(2021), https://www.courts.michigan.gov/siteassets/rules-instructions-administrative-
orders/administrative-orders/aos-responsive-

html5.zip/index.html#rhtocid=_258&t=A0s%2F Administrative_Orders%2FAO_No._2020-
20_%E2%80%94_Administrative_Order_Regarding_Election-Related_Litigation.htm.

50 See Memorandum from Thomas P. Boyd, Mich. State Ct. Adm'r, Election Related Litigation (Oct. 18,
2022), https://www.courts.michigan.gov/4a9c58/siteassets/court-administration/scao-
communications/election-related-litigation-memo-november-2022.pdf; Memorandum from Thomas P.
Boyd, Mich. State Ct. Adm'r, Election Related Litigation, (Sep. 1, 2024), available at
https://www.courts.michigan.gov/4a5ca4/siteassets/court-administration/scao-
communications/2024/2024-09-11-memo-re-election-related-litigation.pdf.

5 The guidance is issued pursuant to Mich. Ct. R. 8.110.

52 Mich. State Ct. Admin. Off., Trial Court Administration: Reference Guide, § 1-05(F)(4) (2021), available
at https://www.courts.michigan.gov/4abfef/siteassets/publications/manuals/carg/carg.pdf#page=24.
53 d.
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including rules governing civil, appellate, and specialized proceedings—binding requirements that
dictate how litigants must file appeals, submit briefs, and pursue relief.>* Similar to the
supervisory power, the rulemaking power is typically either explicitly authorized by the state
constitution or state law or derived from courts’ inherent judicial authority.>> And like the
supervisory power, rulemaking power is not tethered to a particular case or controversy. This
makes it particularly effective for establishing durable procedural frameworks that will govern
future election contests (and potentially other election-related litigation).

The Pennsylvania Supreme Court provides an illustration of how rulemaking can help to expedite
election litigation. In August 2024, the court invoked its constitutional rulemaking authority to
temporarily accelerate its already-compressed procedures for election-related appeals in the
2024 election: the court reduced the period for filing an appeal from ten days to three, required
appellants to file their brief within twenty-four hours of filing their notice of appeal, and required
appellees to file their brief within twenty-four hours of the appellants’ brief.>® It made other
changes like eliminating reply briefs, including weekends and holidays in time calculations, barring
separate motions to quash or dismiss appeals, requiring lower courts to transmit records “as soon
as practicable,” and not allowing applications for reconsideration or re-argument.®” The court
issued these rules on its own initiative, and while it cited the Electoral Count Reform Act as the
impetus, the court did not limit the changes to contests involving the presidential election.>®

The Colorado Supreme Court provides another example. Going into the 2024 election cycle,
Colorado’s rules of civil procedure already had a procedure specific to election contests. But in
June 2024, a new state law designed to bring the state into compliance with the federal ECRA
took effect, requiring the state supreme court to resolve contests over presidential electors
within 24 days of the general election.®® A few months later, in September, a justice realized that
the state’s rule for election contests needed changes to conform to the new law.®® He also

54 See generally James R. Wolf, Inherent Rulemaking Authority of an Independent Judiciary, 56 U. Mia. L.
Rev. 507 (2002).

%5 Seeid. at 507, 512, 519-22; A. Leo Levin & Anthony G. Amsterdam, Legislative Control Over Judicial Rule-
Making: A Problem in Constitutional Revision, 107 U. Pa. L. Rev. 1, 8 (1958).

% Pa. Sup. Ct., Admin. Order No. 622, In re: Temporary Modification and Suspension of the Rules of
Appellate Procedure and Judicial Administration for Appeals Arising Under the Pennsylvania Election Code
(Aug. 27, 2024), https://www.pacourts.us/assets/opinions/Supreme/out/Order%20Entered%20-
%20106052097278965811.pdf.

57 1d.

%8 Cf. id.

%9 See SB 24-210 & 45, 74th Gen. Assemb., Reg. Sess. (Colo. 2024) (amending Col. Rev. Stat. § 1-11-204).
60 See Michael Karlik, Colorado Supreme Court Committee Advances Election-Related Change, Goes Back
to Work on Magistrate Rules, Colo. Pol. (Sep. 27, 2024),
https://www.coloradopolitics.com/2024/09/27/colorado-supreme-court-committee-advances-
election-related-change-goes-back-to-work-on-magistrate-rules-4f882270-7d18-11ef-9c¢32-

abe719580b0c¢/.
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identified what he described as a “hole that the legislature left open,” which was a lack of notice
of the contest for the state’s chief elections official, the secretary of state.®' He raised these
points to the state judiciary’s civil rules committee and, using rulemaking authority provided by
the new legislation, helped quickly amend the civil rule before the election.®?

Other state supreme courts have similarly adopted rules to facilitate expedited resolution of
election litigation in ways that mirror some of the statutory provisions identified in Part |. Some
require priority treatment: Florida requires trial courts to prioritize election-related cases,® and
Michigan directs its intermediate appellate court to give “precedence” to election appeals.®*
Others establish specific procedural mechanisms: the Ohio Supreme Court automatically
expedites briefing for election-related original actions filed within 90 days of an election,® while
the Rhode Island Supreme Court prioritizes oral arguments in election matters.®® Still others
provide more discretionary authority: Louisiana, for example, allows its intermediate appellate
court to hear election appeals en banc “when the court deems it necessary to promote justice or
expedite the business of the court.”®” These examples reflect a growing recognition among state
supreme courts that election disputes require advance planning rather than ad hoc responses.

* % %

While both the supervisory and rulemaking powers enable state supreme courts to proactively
reduce delays in election contests, they differ in important ways. A key distinction lies in their
primary audience. Rulemaking creates binding procedural requirements for litigants, governing
how—and when—litigants must file briefs and appeals. This makes it the ideal tool for establishing
requirements, such as compressed briefing schedules or shortened appellate windows. The
supervisory power, by contrast, primarily directs courts themselves, instructing judges on how to
manage their cases and potentially coordinate with other governmental officials. This makes the
supervisory power better suited for directing courts to prioritize certain types of cases over other
matters, to allocate their resources, and to coordinate with other state officials who play a role in
election administration.

The two powers also differ procedurally. Rulemaking typically requires formalities like notice and
comment periods, making it more time-intensive but potentially more durable. Once adopted,
formal rules can remain in effect until formally amended or repealed, providing stability across
changes in court personnel. Supervisory orders, by contrast, can be issued more quickly and

8 Seeid.

52 |d.; see also Colo. Sup. Ct. Rules Comms., Rule Change 2024(17) (Oct. 2, 2024),
https://cl.cobar.org/from-the-courts/rule-change-202417/.

63 Fla. St. Gen. Prac. & J. Admin. R. 2.215(h).

64 Mich. Ct. R. 8.110.

5 Ohio S. Ct. Prac. R. 12.08.

66 R.I.R.S. Ct. Art. | RAP R. 22(a).

57 La. Unif. R. Ct. App. 1-5.
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informally, making them better suited for addressing immediate needs or election-specific
circumstances. This flexibility, however, may come at the cost of durability, as supervisory orders
can be more easily modified or rescinded than formal rules.

Courts seeking comprehensive frameworks may need to use both powers in tandem—for
instance, using rulemaking to establish procedural requirements for litigants while issuing
supervisory orders to direct case prioritization and resource coordination. The examples from
Arizona, Michigan, Pennsylvania, and Colorado show this is possible.

lll. How State Supreme Courts Might Act

State supreme courts can use their supervisory and rulemaking powers to prevent prolonged
election contests like those in North Carolina and Minnesota. The need for such action is
particularly urgent in states lacking deadlines for promptly resolving contests, those with multiple
layers of appellate review, and those facing competitive, high-profile races in 2026. This Part
explores how courts might design and implement such procedures.

A. Substantive Considerations

Courts have considerable flexibility in what substantive approach to adopt, though the
overarching objective should be to resolve election contests before the relevant term of office
begins. This would help prevent the uncertainty and disruption that prolonged litigation causes.
At the same time, courts must respect separation of powers constraints. Where legislatures have
prescribed specific procedures, such as filing deadlines, hearing schedules, or resolution
timelines, supreme courts should generally defer to those legislative choices. But where statutes
are silent or provide only aspirational language directing courts to act as soon as possible, courts
possess broad authority to establish procedural frameworks.

Courts can pursue this objective through different mechanisms. Some courts may prefer to set
clear deadlines, working backward from inauguration or swearing-in dates to ensure sufficient
time for trial proceedings and appeals. The Pennsylvania Supreme Court, for instance,
compressed appellate timelines and briefing schedules to ensure prompt resolution of any
election litigation, including post-election disputes.®® Supreme courts in states with statutory
frameworks that are silent about resolving contests or that set only aspirational goals could adopt
similar compressed timelines tailored to their state’s terms of office.

Other courts may emphasize coordination and resource management, as the Arizona Supreme
Court did by requiring trial courts to coordinate with election officials and authorizing leniency
with respect to other deadlines for judges handling election matters.® This approach addresses

58 See supra note 56.
%9 See supra note 46.
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practical implementation challenges, which may be especially valuable in states that already have
statutory resolution deadlines.

Still others may focus on communication protocols, as the Michigan Supreme Court did by
requiring notice to the supreme court and key state officials when contests are filed.”® This
approach enables supreme courts to track emerging litigation, making it particularly helpful in
states with many county- or district-level trial courts that might hear contests.

Courts may also consider establishing certification procedures that allow the supreme court to
resolve controlling legal questions directly before trial courts rule, as Michigan has done.” By
enabling supreme courts to address key legal issues at the outset, this approach can eliminate
the need for lengthy appellate proceedings.

Many states would benefit from combining these approaches. Courts might establish deadlines
for key milestones, while also creating communication protocols that enable the supreme court
to monitor developments. Such a layered approach would address both timing and coordination
challenges.

B. Process Considerations
In addition to considering what substantive approaches to adopt, courts should consider when
and how to develop their procedures. Two considerations are particularly important: timing of
issuance and stakeholder engagement.

When courts act matters significantly. Courts that issue procedures once an election is underway
risk appearing to influence outcomes or to favor specific candidates. To avoid these concerns,
courts should act well in advance—before the initial election results are known, and ideally before
voting begins. This would provide notice to potential litigants, election officials, and lower courts,
allowing time to understand the new procedures. It would also signal that courts are acting to
improve judicial administration generally, rather than trying to influence particular races.

Courts should also consider seeking input from stakeholders, including elections officials, the
attorney general’s office, and private practitioners. Such consultation can improve both the
quality and legitimacy of new court procedures. For courts using rulemaking power, stakeholder
consultation typically occurs through notice-and-comment procedures. But even for supervisory
orders, where consultation may be discretionary, soliciting input can be valuable. Stakeholders
may identify practical implementation challenges that courts have not considered or suggest
refinements that improve workability. Their participation in the process may also enhance
acceptance of resulting procedures, particularly when new requirements affect how election
officials or litigants must operate.

70 See supra note 49.
7' See supra note 52.
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IV. Conclusion

State supreme courts possess constitutional authority and practical tools to prevent prolonged
election contests. By establishing clear procedures in advance of any election in which they might
be needed, high courts can avoid any appearance of influencing particular races, while also
preventing the prolonged uncertainty other states have experienced.
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